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fall and during the breaking up of the ice in the

spring?

A. Yes, sir.

Q. Were you on service on that end of the river

during the winter of 1903-04 *? A. Yes, sir.

Q. What steamer were you on during the months

of September and October"?

A, Steamer "Louise."

Q. To what Company did she belong?

A. Northern Commercial.

Q. Did she make a trip from St. Michaels to

Dawson during the fall? A. Yes, sir.

Q. What time did she leave St. Michaels?

A. If I remember right, I think about the 27tli of

August was the time she left St. Michaels.

Q. Did she reach DaAvson?

A. She did with part of her load.

Q. What time did you reach Dawson?

A. Well, it was about the first of October.

Q. Did she have a tow? A. Yes, sir.

Q. Is it customar}^ foi' steamers on that river to

have a tow in going up from St. Michaels to Dawson?

IMr. BRONSON.—Objected to as incompetent,

irrelevant and immaterial.

A. It is for the "Louise" and tow-boats.

Q. How much cargo did you leave St. Michaels

Vvith on that trip?
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Mr. BRONSON.—Same objection.

A. In the neigliborhood of twelve hundred tons.

Q. How much was on the "Louise" herself?

A. She carries no cargo; we carry it on barges.

Q. Did you get any of the cagoes through to Daw-

son? A. Delivered two barges.

Q. Did you see the "Robert Kerr" on that trip?

A. No, sir.

Q. You know the stcnmer, do you?

A. Yes, sir.

Q. Do you Jinow the point where she Avintered

during that winter? A. I do.

Q. Was she in a place of safety ?

A. Not considered as such.

Q. In your judgment was she in a place of safty?

A. No, sir.

Q. Wherein was her danger?

A. In the break-up in the spring.

O. Well, just describe what her danger would be

in the break-up in the spring?

A. Wliy, the ice was very likely to mash her—

wrcck her and carry her down the river some dis-

tance as it had done other boats when it broke up.

(,). What woidd you sa}' about her cargo, whether

it was safe on board the "Kerr" if left there during

the winter?

A. I would not consider it safe.
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Q. Do you know the point where the "Kerr" is

said to have been stranded between the 22d and 28th

of September, do you know the bar that she was sup-

posed to have been on?

A. Well, I don't know just the bar. I know

the neighborhood very close to that bar.

Q. Assuming that she got off the bar about the

28th of September, what place could she have gone

to where she would have been in greater safety than

the place she did moor for the winter?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial and because based upon the

assumption that the witness knows the place in ques-

tion, whereas the testimony of the witness is that

he does not know it.

A. Why, there was not any better than what she

did find.

Q. Would it have been possible for her to have

gone down the river and reached a point of any

greater safety?

A. Well, no, not necessarily. I don't think she

could do it.

Q. Would she have been able to have gone down

the river after that time, the 28th of September?

A. I don't consider it that way because we re-

fused to go.
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Q. How was the stage of water during that fall

as compared with previous seasons, higher or lower?

A. The lowest water known in the history of

navigation on the river.

Q. Did the ice begin forming in the river so as

to obstruct navigation during that season, earlier or

later than prior seasons'?

A. Well, the ice did not form, I don't think, much

sooner, but the water was so low—that was the main

trouble.

Q. Did you have to fight ice or break through ice

to get to Dawson on the "Louise"?

Mr. BRONSON.—Objected to as incompetent,

irrelevant and iimnaterial.
.J

A. Yes, sir; we did not get to Dawson.

Q. Do you know where the ''Lightning" win-

tered that winter? A. Yes, sir.

Q. Did you see her in the spring when you went

by in the spring ?

A. No. I was in bed sick when we went by that

place in the spring.

Q. You know where it was?

A. I know exactly where it was.

Q. Did you see her at any time soon afterwards ?

A, I have not been back this season since.

Q. You can't speak of your own personal knowl-

Mis 'o^ -y |,noT!|TpiioD jaq; o| s^ uaq:^ aSpo
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Q. Caj)tain, if you had been the owner of a cargo

on board the "Kerr" of a perishable nature, of the

value, at first cost, of approximately sixt,y-five thou-

sand dollars, exclusive of the freight from Puget

Sound up to that point, and you would have found

it would have cost approximately fifty thousand dol-

lars to move it overland to Davison, would you as

such owner have left it on board the steamer and

and took the risk of saving it or have incurred the

expense of moving it overland to Dawson?

Mr. BRONSON.—I object to that question as call-

ing for a state of facts not shown to exist, as calling

for the conclusion of the witness and as incompetent,

irrelevant and immaterial.

A. I would have taken the chance of moving the

cargo.

Q. Captain, have you any photograph showing

the break-up of the ice at about or near the i^oint

where the "Kerr" was wintered?

A. Yes, sir; I have one here.

Q. For what season was that?

A. That the spring of 1902.

Q. (Photograph shown witness.) Is this the

photograph that I exhibit to you ?

A. Yes, sir, that is the one.

Mr. BOGLE.—I want to offer that in evidence,
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but I want to withdraw it in order to have a copj^

made.

Mr. BRONSON.—We object to it as incompetent,

irrelevant and immaterial.

(Photograph referred to oltered in evidence,

marked as Libelant's Exhibit "A," and returned

and filed herewith.)

Q. How far was it to the place where the "Kerr"

was to this point that the picture represents ?

A. Not over five hundred feet above it.

Cross-examination.

Q. (Mr. BRONSON.) You say this picture is

taken at a point 500 feet above or below?

A. Below.

Q. Below the point? A. Yes.

Q. Do you know where the "Kerr" was wintered,

did you see here there?

A. No, I didn't see her there.

Q. All you know is that you are relying on what

other people told you?

A. I know where they told me she was.

Q. Would not that joicture represent approxi-

mately the conditions in a hundred different places

on the Yukon River on the break up of tlie ice?

A. Why, it might.
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Q. It looks just like tliat right around Dawson

Cit}^ does it not, sometimes"?

A. No; it never has been that l^ad at Dawson.

Q. Well, it has been of a similar character, has

it not? A. Not as bad.

Q. Not as bad as that, but it has been of a similar

character, I say.

A. No, I think not.

Q. What is it, smooth, polished ice in front of

Dawson City?

A. Oh, the ice is all ground up, but does not fill

the bank twenty and thirty feet high. If you had

that at Dawson, you wouldn't have any Dawson.

Q. Have jow ever known a boat to be wrecked

on the Yukon River by the ice and destroyed?

A. Not totally destroyed.

Redirect Examination.

Q. (Mr. BOGLE.) Have you ever knov^n a

boat wrecked on the Yukon River to the extent that

any cargo on board would have been destroyed?

A. Yes, sir.

Q. Have you ever known a boat on the Yukon

River to winter at any point along the river with

cargo aboard? A. No, sir.

Q. You were asked a])out the ice of Dawson.

Steamers do not winter in the river in Dawson, do

they?
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A. Tliey have, some, riglit up at Water and

Front; it is a big eddy that makes it comparatively

safe.

Q. They have eonstnu-ted ways at Dawson now,

have they not?

Mr. BRONSON.—0]3Jeeted to as leading.

A. There are ways there.

Q. And the bulk of the steamers that winter at

Dawson Avinter in the slough off from the river'?

A. Yes, sir.

Q. That slough, Captain, is protected from the

current by a bank up above where the steamers are

located? A. Yes, sir.

Q. And so long as that bank lasts it is impossible

for the flow of ice coming down the river to break

in where the steamers are? A. Yes, sir.

Q. You say you did not see the "Kerr." How

far ahead of the "Kerr" did you pass up along this

point that she was reputed to have wintered?

Mr. BRONSON.—Objected to as incompetent,

irrelevant and immaterial.

A. 8he came the next day after we left, or that

same day, rather, the evening of that same day—we

left in the morning and she came the evening of that

same day.

Do vou know how much draft the "Kerr"
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would have with a cargo of, sa}^ two hundred and

fifty tons*?

A. Not for a certainty, but I should judge

—

Mr. BRONSON.—I object to the witness testify-

ing if he does not know.

Q. Give your best judgment of it. You know the

steamer, do you not, the "Kerr?"

A. I know the steamer. I should judge about

four feet of four and a half.

Recross-examination.

Q. (Mr. BRONkSON.) What steamer did you

say you was pilot on? A. The "Louise."

Q. How does the "Louise" compare with the

"Kerr?" A. You mean in size?

Q. Yes.

A. Why, I think there is very little difference in

the size of them.

Q. How do they compare in power ?

A. The "Louise" is a good deal more powerful

than the "Kerr."

Q. Where was it you say she left the day after you

did?

A. Circle City; she came to Circle City the day

after we left—we left in the morning and she got

there that evening.
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Q. As a matter of fact all the vessels that navigate

the Yukon River expect to freeze into the ice some

place or other, do they not?

A. In some slough; otherwise

—

Q. As a matter of fact sometimes they freeze in

the river itself, do they not?

A. Sometimes.

Q. These sloughs are very often overflowed, or

the heads of them are, in the break up in the spring,

are they not?

A. Not so often the heads of tliem, no.

Q. What?

A. Not the heads of them, no.

Q. Well, does not the water very often and the

'ce SAveep right over the tops of the sloughs?

A. Not the ones that are considered safe.

Q. Well, it does over some, does it not?

A. Over some it does, yes, some sloughs.

Q. Some are considered safer than others, and

vessels aim to get in the best slough they can find, Init

they aim to stay in the river that winter, that is, in

tlie river or the sloughs, they aim to stay in the Yukon
water.

A. Stay in the river or the sloughs. Lots of tliem

they i)ull out where they can get to the ways.
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Reredireet Examination.

Q. (Mr. BOGLE.) With the stage of water such

as it was at the time the "Kerr" reached Circle, Avas

there any slough that she could have got into where

she would have been safe? A. No, sir.

Q. Could she have gone down the river and

reached any point of greater safety?

A. Not at that time.

Q. What would have l^een the trouble ?

A. There was not Avater enough to get down with

any load on her.

Q. You were asked if there were not some sloughs

along the river where the water in the break-up in

the spring ran over the head of the slough. Do ves-

sels ever moor in those sloughs.

A. Not unless they are compelled to.

(Testimony of witness closed.)

And thereupon a recess was taken mitil four

o'clock P. M., the same day.

January 26th, 1905.

Continuation of proceedings pursuant to adjourn-

ment. All parties present as at former hearing.

Captain JULIUS STANKUS, produced as a wit-

ness in behalf of the libelant, being first duly cau-

tioned and sworn, testifies as follows

:

Q. (Mr. BOGLE.) State your name.
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A. Julius Stankus.

Q. Where do you reside ? A. Anacortes.

Q. AVhat is your business?

A. Pilot on the Yulvon Eiver flats.

Q. How long have you been engaged in that busi-

ness? A. Since '98.

Q. Each season since that time ?

A. Yes, sir.

Q. You say pilot on the Yukon flats; how nnich

of the Yukon River does that inr-lude ?

A. Ninety miles, between Fort Yukon and Circle.

O. AVith what company are you employed ?

A. The Xorthern Commercial Comj^any—the X.

C. Co.

Q. Are you familiar with the condition that pre-

vail on the Yukon Eiver during the fall, about the

time of the close of navigation, and in the spring, at

the time of the break-up of the ice ?

A. I am, a little bit.

Q. Do you know the steamer "Robert Kerr?"

A. Yes.

Q. Do you know the point where she wintered

during the winter of '93-4? A. Yes, sir.

Q. How far was that above Circle City?

A. She was at Circle City.

Q. Did you see her after she was tied up there ?

A. No, sir, I did not.
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Q. Were you along the river during the spring of

1902, before the break-up of the ice ?

A. Yes, sir.

Q. What was the condition of the ice after the

break-up at the point where the "Robert Kerr" was

tied up for the winter of 1902 and 1903?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent.

A. Well, it was pretty rough around there. There

was no boat could ever stay around that place.

Q. (Mr. BOGLE.) How had it been during

the previous years, during the time you were familiar

with the river?

(Same objection.)

A. The other years that I seen there, wintering at

Circle City, except the winter that the "Robert

Kerr" was there, the ice Avould run through that

slough, just like you could not see any water at all

—

it was just like a log was going through the slough;

but the winter that the "Robert Kerr" was there

there was no ice running there, through there, and it

was fine.

Q. Was there ever any year that the ice broke up

that a boat could have been saved at that point dur-

ing the time you have been there on the Yukon River,
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except the spring of 1904 at the time the "Kerr" was

there?

(Objected to as irrelevant, immaterial and incom-

petent.)

A. Well, any winter I seen there the ice has been

very rough ; a boat would have a poor chance to stay

there.

Q. Captain, from your knowledge of the river and

the conditions of the ice at that point on the break-up

in the springs, would you have considered that

through the winter of 1903 and 1904 that the "Kerr"

was in a safe position or a dangerous position?

(Objected to as irrelevant, immaterial and incom-

petent.)

A. Well, about the safest place there was any-

where around, or anywhere near it ; about as safe as

they could be there.

Q. The question is, was she in a safe place in your

judgment?

A. Well, it was safe in the fall, l;ut it is not very

safe in the spring.

Q. You have known Iwats to winter along the

river in other cases, have you, being caught in the

ice before they got through to their destination.

A. There has been boats wintered at Fort Yukon

one winter. What is the custom along the river when
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a boat is caught in the ice, as to leaving the cargo on

board or taking it off the boat?

(Objected to as irrelevant, immaterial and incom-

petent.)

A. They take it out, of course, it is dangerous to

leave it inside as she draws so much water, but if the

cargo is taken out the boat is lightened, if the cargo

is taken out, so that it won't draw too much water.

Q. Have you ever known an instance where the

cargo was left on l^oard a boat that wintered at any

point along the river?

A. AVell, once, there was two boats wintered, and

one took the cargo out and the other didn't, but the

boat came out all right; it happened that the ice

did not break.

Q. In the judgments of the masters and pilots

who are best posted about the Yukon River, is it

considered safe to leave your cargo on the boat that

is caught in the ice in the river?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent and calling for a con-

clusion of the witness and based on hearsay evidence.

A. No, sir, it is not considered safe.

Cross-examination.

Q. (Mr. BRONSON.) Did you see the ''Rogeii;

Kerr" there at Circle City where she was tied up?
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A. I didn't see her tied up there ; I saw her before

she got tied up.

Q. You saw her when she was at Circle?

A. Before she got to Circle City; she could not

get to Circle City until they had to lighten her up.

Q. You did not see her after she got to Circle

City?

A. I didn't see her after she got to Circle City.

Q. As a matter of fact, you know she laid there

at Circle City in perfect safety that winter?

A. I saw where she had l^een lying.

Q. She didn't; didn't she—say yes.

A. How's that?

Q. Answer yes or no, whether or not.

A. I didn't see her at the time she was lying there.

Q. You didn 't see her ?

A. No, sir, not in Circle City.

Q. Circle City is one of the principal i)<)ints on

the Yukon River, is it not? A. Yes, sir.

Redirect Examination.

Q. (Mr. BOGLE.) Circle City is a trading

point, isn't it?

A. Trading point, trading and mining point.

Q. Is that a point where vessels spent the winter?

A. No, no. It is a mining point. Of course, they

stay and leave some cargo and freight out there;

thev had a few stores there.
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Q. Is there any point within sixty or seventy

miles of Circle City where a vessel could spend the

winter in safety? A. Ko, sir.

Q. (Mr. BEONSON.) As a matter of fact,

don *t vessels spent the winter sometimes within sixty

or seventy miles of Circle City?

A. No, sir ; no boat in this country that I know of.

Q. Well, the "Robert Kerr" spent the winter

there all right.

A. One year she spent at about thirty-five miles

below there. ])ut she was forced—she got stuck and

she could ]iot get away an^^diere else, in '98, but she

could not tell that she would be there.

Q. (Mr. BOGLE.) Do you know what bar the

"Kerr" stranded on? A. Yes.

Q. What bar was it?

A. Two Pipe Slough.

Q. Do you know how long she was on that bar?

A. Well, I don 't remember how long it was ; it was

quite awhile, I don't remember exactly.

(Testimony of witness closed.)

Captain HEXRY POLIS, produced as a witness

in behalf of libelant being first duly cautioned and

sworn, testifies as follows

:

Q. (Mr. BOGLE.) Where do you reside, Cap-

tain ? A. Anacortes.
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Q. AVhat is your l)usiness?

A. Steamboat pilot.

Q. Have you had an}^ experience on tbe Yukon

River? A. I have been there since '98.

Q. As master? A. No, sir, as pilot.

Q. Arc you en^^agecl with either of the trading

companies up there?

A. I have worked for both of them, sir.

Q. Do you confine your pilotage to the flats, or

the entire river?

A. The entire river, from Dawson to St.

Michaels.

Q. Are you familial' with the river at all stages

of water during all the open season ?

A . Pretty well.

Q. And with the condition when it freezes up and

when it breaks up in the spring? A Yes.

Q. I)id you see the "Robert Kerr" during the

winter of 1903- '01, after she was frozen in for the

winter? A. No, sir.

Q. Do you know where she did winter?

A. Yes.

Q. Was there any other point that she could have

reached after the first of October where she would

have been safer than she was at the point where she

spent the winter ?

A. Not any place that I know of.
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Q. From your knowledge of the conditions that

prevail at that point during the break-up of the ice

in the spring, would you consider, during December

and January, that she would be safe on the break-up

of the following spring, or otherwise ?

A. No, sir, I don't think she would be safe.

Q. Captain, if you had had perishable cargo on

board the "Robert Kerr" at the time she was frozen

up there in the winter and during that winter, which

represented a first cost down on the sound here of

say, sixty-five thousand dollars, would you, knowing

the conditions as you did know them, have considered

it safe to leave that cargo on board the *'Kerr" until

the break-up of the ice in the spring ?

.Air. BRONSON.—I object to that as irrelevant,

immaterial and i7icomx)etent.

A. I don 't think it would be safe.

Q. Do you know how the ice jammed about that

point during the l)reak-up in the spring of 1902?

A. No, I do not; but it is due to the way the ice

is above; if it jams above, that is to the right of the

island, it will chute the ice doAvn through the slough

more, and if it does not jam there, it is more apt to

go outside. That is the way the ice acts, and you

can't tell which way it will come.
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Q. As a matter of fact, if it does jam so as to

come down througli the slough, could any vessel the

size and construction of the "Kerr" live through it?

A I am afraid not.

(Objected to as irrelevant, immaterial and incom-

petent.)

Q. Do you know where the "Kerr" was reported

to have stranded on that strip, what bar it was?

A. No, sir.

Q. Now, Captain Polis, assuming that the
'

'
Kerr

was stranded on the bar at Two Pipe Slough, from

the 22d to the 28th of September, when she relieved

herself, was there any chance for her at that time to

have reached any other point where she would have

been safer than the point where she was moored at

dviring the winter ?

(Objected to as irrelevant, immaterial and incom-

petent.)

A. Not unless she would have backed down the

river.

Q. Could she have gone down the river at that

time? A. I don't think so.

Q. How was the stage of the river during the fall

of 1903 ? A. The water was very low.

Q. Did the low water come earlier than usual or

later than usual ?

A. I think it came a little earlier than usual.
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Q. Was it lower than usual? A. Yes, sir.

Q. In your judgment, would the "Kerr" have

been able to have gotten up the river to Dawson on

that trip that later, after getting off that bar ?

Mr. BENSON.—I object to that as irrelevant, im-

material, incompetent, the witness not having been

shown to be competent.

A. What day did she reach Circle ?

Mr. BRONSON.—I object.

Mr. BOGLE.—The 10th of October.

A. I don't think she would be.

Q. Assuming that the '

' Kerr '

' reached. Circle on

the 10th of October, in your judgment, was it possible

for her to have gotten through to Dawson ?

(Same objection.)

A. No, sir.

Q. Is it customary on the Yukon River when a

vessel is caught at such a point as this in the freeze-up

to leave the cargo on board or to unload it ?

A. To unload it off.

Q. Do you know where the "Lightning" spent

that winter ? A. Yes, sir.

Q. Did you see her in the following spring in the

break-up of the ice? A. Yes, sir.

Q. What was her position then ?
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A. Well, she was shoved away out in the ice and

she was blocked up with timbers underneath her, and

I came down the river that spring and I saw her

shoved off there, and she was in pretty bad shape, I

should judge.

Q. If she had had any cargo in her would it have

affected her?

(Objected to as irrelevant, immaterial and incom-

petent.)

A. I should think it would have broken her in

two.

Cross-examination.

Q. (Mr. BRONSON.) You would not swear

positively, would you, that she could not go down the

river ?

A. Well, that is something I could not swear to

what they could have done; I should not think it

would be good judgment to have gone down the river.

Redirect Examination.

Q. (Mr. BOGLE.) You tried to get down with

the " W. H. Isham" and failed.

A. We had hard work to get down the bar just

below. We left our tow at Fort Yukon and turned

back. We were towing two barges and turned l^ack

to St. Michaels.

Q. Did you succeed in getting into St. Michaels?
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A. We did—we didn't get to St. Michaels—Ijut we

g-ot below—just below St. Michaels—below the canal

—we didn't make the canal—due to the heav}^ storm.

Q. How early did you turn back ?

A. It was the 27th or 28th.

Q. At what point were you at that time ?

A. At—we went back and we waited at Ramport

for a crew at that time.

Q. When you turned back on the 27th where were

you, how far from Circle ?

A. We must have been two hundred miles.

Q. Below Circle? A. Yes sir.

Q. (Mr. BRONSON.) What speed do boats

make down the river.

A. Twelve or thirteen miles an hour at that stage

of water.

Q. (Mr. BOGLE.) At that season you have to

tie up at night ?

A. Yes ; they most all do tie up ; still I have run a

good deal at nights; but the most of them go to the

bank, l^ut I have gone a good deal at nights.

(Testimony of witness closed.)

Whereupon the further proceedings are adjourned

until Saturday, January 28th, 1905, at 10 A. ^[.
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Seattle, Washington, 10 A. M..

Saturday, January 28, 1905.

Present: Mr BOGLE, for Libelant.

Mr. BRONSON, for Respondent.

Continuation of proceedings pursuant to adjourn-

ment, as follows, to wit

:

Mr. CHARLES E. BRYANT, produced as a wit-

ness for and on behalf of libelant, having been first

duly cautioned and sworn, testified

:

Q. (Mr BOGLE.) State your name, age and

residence.

A. Charles E. Br.yant; Dawson; 28 years.

Q, In what business are you employed in Daw-

son"?

A. I am the manager of the Pacific Cold Storage

Company at Dawson and Yukon Territory.

Q. How long have you been in the employ of that

company ? A. Almost four years.

Q. In what capacity are you employed in Dawson

and the Yukon Territory at the present time ?

A. As manager of Dawson and Yukon Territor3^

Q. Do you have general charge and management

of the business of the company in that territory ?

A. Yes, sir.

Q. How long have ,vou had charge of it ?

A. Since September 1st, 1903.
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Q. Where were you employed prior to that and in

what capacity ?

A. I was resident manager for the Pacific Cold

Storage Company at Nome.

Q. During what period ?

A. From July 1st, 1902, to August 22d, 1903.

Q. Prior to that time where were you employed ?

A. St. Michaels.

Q. In what capacity ?

A. As resident manager for the Pacific Cold

Storage Company.

Q. For how long ?

A. From June 1st, 1901, to June 25th, 1902.

Q. What is the business of the Pacific Cold Stor-

age Company in Alaska and the Yukon Territory ?

A. The handling of cold storage products, meats

and so forth, livestock, etc.

Q. What facilities have they in the Yukon Terri-

tory for handling refrigerated products ?

A. Do you want the entire territory ?

Q. Yes, in a general way ; I don't want a list of it.

A. Well, they have a large cold storage plant at

Dawson, capacity of about eight hundred tons—five

hundred tons, I think, would be nearer—five or six

hundred tons ; they are also equipped with the refrig-

erated steamer "Robert Kerr" for handling their

goods on the Yukon River from St. Michaels.



vs. The Pacific Cold Storage Company. 427

(Testimony of Charles E. Bryant.)

Q. Does tliat company in its Imsiness in the Yn-

kon Territory maintain markets, slaughter houses

and selling stations?

A. They maintain markets in Dawson and on the

creeks in the vicinity of Dawson ; also, have a station

at Fort Egbert, one at Gibbon and one at St.

Michaels.

Q. Did you at any time during the month of Sep-

tember, 1903, get word by wire to the effect that the

steamer "Robert Kerr" had stranded on the Yukon

river on her upward voyage ? A.I did.

Q. About what time was it you got that word?

A. About September 30th, as near as I can re-

member.

Q. What steps, if any, did you, as the representa-

tive of the Pacific Gold Storage Gompany take to re-

lieve or in endeavoring to get the "Kerr" relieved

from her stranded condition ?

A. I received a wire, as I stated, about the 30th

of Septemher, from Gaptain Smith, master of the

steamer ^'Robert Kerr"; the wire had been delayed

some three or four days on account of the facilities

that we have for telegraphing in that country, advis-

ing me to send him relief at once, as he was stranded.

Q. Approximately what cargo did the "Kerr"

have on board at that time?
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A. She had approximately two hundred tons, as

near as I can remember—our records will show.

Q. Two hundred tons of what?

A. Of refrigerated goods.

Q. What was their character ?

A. Beef, mutton, poultry—choice cuts—and but-

ter.

Q. Now proceed and state what you did.

A. I at once opened negotiations with all the

steamboat companies in Dawson and secured the ser-

vices of the steamer "Lightning."

Q. Did you make a written contract with the own-

ers of the steamer '

' Lightning '

' for this service ?

A. I did.

Q. I hand you a paper and ask you if that is a cor-

rect copy of the contract executed by you at that

time ? A. It is.

Q. Where is the original ?

A. On the files in the Dawson office.

Mr. BOGLE.—I now offer this contract in evi-

dence, proctor for the respondent waiving objections

so far as its being a copy instead of the original.

^Ir. BROXSOX.—And subject to such waiver re-

spondent objects to the introduction of the paper of-

fered on the grounds that the same is incompetent,

irrelevant and immaterial.
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(Paper referred to offered in evidence, marked as

Libelant's Exhibit "B" and returned and filed here-

with.)

Q. Did the "Lightening" go down the river to the

relief of the steamer "Kerr"?

A. Yes, sir.

Q. Did you go on the "Lightening"?

A. Yes, sir. We were delayed some two days

stating the "Lightning" on account of the Interna-

tional laws governing Canadian Bottoms in America

Territory. It was necessary to wire Washington to

allow the "Lightning" to proceed to the relief of the

"Kerr."

Q. Was the contract and the compensation which

are provided in this contract for the services of the

"Lightening" in your judgment reasonable?

Mr. BRONSON.—We object to that as incompe-

tent, irrelevant and immaterial, and upon the ground

that the witness is not qualified or shown to possess

that acquaintance with the subject and knowledge

thereof sufficient to qualify him to testify.

A. I considered it was very reasonable.

Q. What efforts, if any, were made to procure

another steamer at that time, or were there any other

steamers that were available for the service ?

Mr. BRONSON.—Same objection.
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A. There was one other steamer, the steamer

''Prospector," bnt after negotiating with them and

finding the conditions of the river they would not

proceed for the same rate as the "Lightning" did.

Q. Was the steamer "Lighning" staunch and

strong and properly equipped ? A. Yes, sir.

Q. Did she have any cold storage facilities ?

A. No, sir.

Q. Was there any steamer on the Yukon Eiver or

at Dawson, except the "Robert Kerr," that was

equipped with cold storage facilities?

A. No, sir.

Q. Was there an}^ cold storage plant at any point

along the Yukon River between St. Michael and

Dawson? A. No, sir.

Q. And was not at that time? A. No, sir.

Q. Where did you find the "Kerr" when you

went down on the "Lightning"?

A. About 14 miles below Circle.

Q. Was she still stranded?

A. No, sir; she was lying on the bank.

Q. How long had she been relieved from her

stranded condition ?

:\Ir. BRONSON.—I object to that as incompetent,

irrelevant and immaterial, and that the witness is not

shown to know of his own knowledge.
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A. I can't state how long she had been relieved

from her stranded condition, but the captain in-

formed me when I boarded the "Kerr" that he had

tried the diiferent channels in the river above there

and found it, owing to the condition of the river, im-

possible to proceed without having some of his cargo

removed.

Mr. BRONSON.—I move to strike out the answer

to tliat question as based upon hearsay evidence and

as not responsive to the question.

Q. What was the date when tlie steamer "Light-

ning" reached the "Kerr"?

A. Seventh day of October, 11:40 A. M., T be-

lieve the hour was.

Q. Who was the master of the "Kerr" at that

time? A. Captain E. W. Smith.

Q. Do you know how long he has acted as master

or pilot on the Yukon Eiver?

A. For the past four years to my own knowledge.

Q. What is his reputation as to competency as a

master on that river?

^Ir. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. From all the information that I have been

able to observe with reference to his ability lie is

spoken of very highly.
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Q. Did the "Kerr" have a full compliment of of-

ficers and crew on that voyage ?

A. She did to the best of my knowledge and be-

lief.

Q. What was the condition of her cold storage

plant at that time ?

A. It was in first-class condition, judging from

the condition of the meat when I conmienced to

transfer it to the
'

' Lightning. '

'

Q. What was the condition of her machinery, en-

ffines and boilers ?

A. They were in first-class condition to the l^est

of my knowledge.

Q. How long had the "Kerr" been operating on

the Yukon Eiver?

A. Four years, to my knowledge. I believe she

was operated before I Avent to St. Michael in the sea-

son of 1900, but I am not positive.

Q. AYhat was the stage of the water at tlie time

the "Lightning" reached the steamer "Kerr"?

A. The water was falling every day.

Q. What was the draught of the '

' Kerr '

' with the

cargo that she was then carrying?

A. I think she was drawing about 5 feft, l)ut I am

not positive.

Q. From your knowledge of the condition of th^^

river and of the stage of the Avater and the draught
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of the ''Kerr" was it possible for the "Kerr" to pro-

ceed up the river with the cargo then on board.

Mr. BRONSON.—I object to that question on the

ground that the witness is not shown to be qualified

to pas an opinion upon the subject matter of the ques-

tion.

A. No, sir, it was not, as there were other boats

drawing much less water which was stranded in the

Yukon flats and which were being lighted at the same

we lighted the "Kerr."

Mr. BEONSOX.—I move to strike the answer as

not responsive to the question, particularly the latter

part of it.

Q. During the time you have been in the employ

of the Pacific Cold Storage Company at St. Michael,

Nome and Dawson, has it been any part of your duty

to superintend the operation of the steamers on the

Yukon River? A. It has.

Q. Is that a part of your duty as a manager in the

Yukon Territory? A. Yes, sir.

Q. In what business had you been engaged prior

to the time you went into the employ of the Pacific

Cold Storage Company?

A. Transportation business.

Q. For how long? A. About five years.

Q. You are familiar with steamers, are you?
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A. Yes, sir.

Q. And you have a general knowledge of their

engines, boilers and machinery ?

A. I am not as familar mth the engine and boilers

as I am with the hull. I have a general knowledge

of steamers.

Q. During the four years you have been in Alaska

and the Yukon territory have you been familar with

the Yukon Eiver at the various seasons of the year?

A. Yes, sir.

Q. Now when you found the ''Kerr" at this

point what did you do ?

A. We proceed at once to take out a part, the

most valuable part, of her cargo ; that was the poul-

try and the choice cuts; we loaded about 60 tons

aboard the "Lightning" and the two steamers pro-

ceeded to Circle. Upon reaching the twelve Mile

Bar, owing to the low stage of the water, the "Kerr"

was unable to pass over the Bar.

Q. Is the Twelve Mile Bar l)elow Circle'?

A. Twelve miles below Circle. About twelve

miles below Circle.

Q. Well, wliat did you do ?

A. Finding that the "Kerr" could not get over

the Bar we proceeded at once with the "Lightning"

to Circle, unloaded her cargo there that night, the

night of the 7th, left Circle the next morning, the



vs. The Pacific Cold Storage Company. 435

(Testimony of Charles E. Bryant.)

morning of the 8th, before daylight; upon reaching

the ''Kerr" we conm.ienced at once to further lighten

her, unloading mostly poultry and choice cuts, which

I considered the most valuable part of the cargo.

We proceeded again to Circle, but upon reaching the

bar the "Kerr" was then unable to go over. The

"Lightning" proceeded on to Circle and cached

some 30 or 40 tons she then had on board ; went back

the next morning, the morning of the ninth, to fur-

ther lightening her, both of us proceeded to Circle,

arriving there on the afternoon of the 10th of Oct-

ober.

Q, You say the "Kerr" was unable to cross the

bar ; was that on account of the draught or what ?

A. On account of the low stage of the water or her

draugh. AVe arrived in Circle on the afternoon of

the 10th and we commenced at once to load the

"Lightning" with the cargo which she had cached, in

order to make up her cargo for Dawson as per her

contract. We loaded mostly poultry and choice cuts

on the "Lightning," as I considered that was the

most valuable part of the cargo and the part we

wanted to save, if possible. The "Kerr" commenced

loading what cargo the "Lightning" could not get on

board and Captain Smith anl I went up to investi-

gate the conditions of wintering the "Kerr" there,

after we found out the difficulties and dangers boats
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had had \\\) the river and tlie condition of the river

at tliat time.

Q. What was that condition that you ascertained

at that time ?

A. Well, the "Susie," which had sailed from Cir-

cle on the morning of the 10th, I believe it was on the

morning of the 10th—yes, the morning of the 10th

—

had sunk 25 miles above Circle.

Mr. BROXSOX.—Not to interrupt the narrative

form of the testimony, I would like to have it con-

sidered that my objection is ^^reserved through out

this testimom^ from the witness based upon any other

than his own actual knowledge.

Q. Did you subsequently see the "Susie" at the

point where she had sunk ?

A. No, sir. She had been raised, with the assis-

tance of the boats belonging to the same company,

and proceeded on up the river. I saw her at Eagle.

Q. Go ahead with your statement ?

A. The "Sarah" had also struck the rocks some

80 or 90 miles above Circle and was in a very danger-

ous position. Taking these facts into consideration,

after advising with Captain Smith, the Master of the

Steamer '

' Robert Kerr, '

' we decided it was far safer

for the protection of the cargo and the steamer to

place her in winter quarters at Circle, which we did

on the morning of the 11th of October, and proceeded
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with the steamer "Lightning," which was drawing

much less water than the "Kerr," for Dawson.

Q. At w^hat point at Circle was the
'

' Kerr '

' placed

in winter quarters 1 A. In the slough at Circle ?

Q. Above or below Circle ?

A. Just above the town.

Q. Were there any warehouses in Circle where

these goods could have been stored?

A. There no one warehouse there that would have

held the cargo. There were a few log cabins with

the doors and windows out.

Q. From the knowledge that you have of the Yuk-

on River, and from all the infonnation you were able

to obtain at the time, was there any other point at

which the "Kerr" could have been placed in winter

quarters where she would have been safer than at the

point where you did place her?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. I obtained all the information possi])le from

the residents of Circle and the captains of the differ-

ent steamers that had been there, and the slough was

the only place which we could get her into at that sea-

son in order to get her out of the main river.

Q. You proceeded up the River on the "Light-

ning," did you? A. Yes, sir.
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Q. Would have been possible for the "Kerr." to

have gotten through to Dawson ?

A. No, sir. I considered that my starting the

"Kerr" out for Dawson, that owing to the condition

of things, the latness of the season and the early clos-

ing of navigation, that we would have been taking a

chance of losing both the "Kerr" and the cargo, as

other boats were being stranded on their trip between

Circle and Dawson.

Q. Was there any ice forming in the river at the

time that the "Kerr" was placed in winter quarters?

A. Forming along the banks.

Q. What amount of cargo remained on the

"Kerr"?

A. About 90 tons, as near as I can remember.

Q. Was it all of refrigerated products?

A. Yes, sir.

Q. Give a description of the slew in which she was

moored, explaining what protection it afforded to the

steamer and how the slew lay with reference to the

channel of the river ?

A. There was a bar, a large bar, at the head of the

slew cutting off the main current of the Yukon River,

and also a large island just at the head of the bar to

the left of the slough which we considered would pro-

tect the "Kerr" from any damage from any fall run

of ice before the close of the season—before the
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freeze up. This slough is about 400 yards from the

N. C. Company's post at Circle.

Q. Are you familiar with the conditions on the

Yukon River at the tune of the break-u]3 of the ice in

the spring? A. lam.

Q. How many seasons have you been in a posi-

tion where you could witness the break-up or where

you came in daily contact with those who had been in

contact with it? A. Four seasons.

Q. Explain how it is that vessels moored along the

Yukon River are exposed to danger on the break-up

of the ice in the spring.

A. The ice runs very heavy at the break-up and

jams, which piles the ice up on the banks.

Q. How large a filed of ice accumulates back of

these ice jams?

A. To my own knowledge I have seen it accum-

ulate for 10 miles. In other words, I have seen a

jam that held ice running in the Yukon River for 10

days that was from 10 to 12 miles long,

Q. How high does the ice pack up in these jams

above the water ?

A. Thirty or fourty feet.

Q. Does it extend across the entire river?

A. In some cases it does. It depends on the river

a great deal, whether there are any sandbars and the
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condition of the river and the stage of the water at

the time of the jam.

Q. Was the ^'Kerr" in your judgment in a place

of safety upon the break-up of the ice in the following

spring ?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial ; the witness is not shown to

be qualified to state.

A. No, sir. I considered that she was in a place

of safety during the fall.

Q. What w^ould have been the danger in the

spring ?

A. Of the ice jamming and coming down through

the slough to the head of the island, which it had done

in previous years.

Q. Did you at that time or during that winter

make inquiry of those who were most familiar with

the river and the conditions ascertain the extent of

the danger to which the "Kerr" would be exposed in

the break-up in the spring, and if so, what informa-

tion did you get ?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. I did. I interviewed a number of captains of

Yukon River steamers and also the superintendents

of navigation for the two companies.
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Q. Name the two companies *?

A. The N. A. T. & T. Company and the N. C. Com-

pany. From the information that I got I considered

that it was advisable if we wanted to save the cargo

of the "Kerr" to remove it during the winter months,

of which facts I advised the company in Tacoma, and

they notified me to remove the cargo.

Q. Did you ascertain from those who were famil-

iar with the facts in what manner the ice had broken

up in the spring of 1902, and in the spring of 1903, at

the point above this slough, as to how the ice came

down after the break-up "?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. I was told that the steamer '

' Isabella
'

'
and one

other steamer had been placed in winter quarters in

the slough at Circle and both had been carried down

the stream or up on the bank and that it cost thou-

sands of dollars to replace them in the water. In

their opinion if we left the cargo on board of the

"Kerr" we would l)e running a great risk in loosing

the same.

Mr. BRONSON.—I move to strike out the answer

as based upon hearsay evidence.

Q. About how long does the warm weather along

the Yukon River precede the break-up of the ice?
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A. About six weeks.

Q. How high does the temperature get during

that time?

A. Seventh to eighty degrees above zero.

Q. What would be the effect upon refrigated pro-

ducts such as those that were on board the "Kerr,"

ex]30sed to that temperature ?

A. They would have been a complete loss.

Q. Wliat length of exposure would have been re-

quired to result in their total destruction ?

A. Oh, about a week, if that long.

Q. Did you proceed up the river on the "Light-

ning"? A. I did.

Q. What was your reason, Mr. Brj^ant, for put-

ting a portion of the cargo on the" Lightning"?

A. I considered from what I could learn from

others of the river that we would be able to reach

Dawson with a portion of that cargo.

Q. What was the temperature at that tune, above

or below freezing ? A. Below freezing.

Q. Usuall}^ does the temperature remain below

freezing from that time on during the entire winter ?

A. As a general thing it does.

Q. Well, when you proceeded up the river with

the
'

' Lightning '

' did you succeed in getting through ?

A. No, sir.

Q. Why not?
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A. The ice commenced running, and the captain

thought he was taking too big a chance to continue

on the voyage, and went into winter quarters.

Mr. BRONSON.—I object and move to strike the

hitter part of the answer rehitive to the statement

of the witness as to what tlie captain thought, as

hearsay.

A. At what point '^

A. Washington Creek.

Q. How far is Washington Creek below Dawson

along the river?

A. About 187 miles—180 or 187 miles.

Q. What would be the distance from Dawson

down the river to where the "Kerr" wintered?

A. Two hundred and ninet^^-two miles.

Q. Did the "Lightning" have any difficulty in

proceeding up the river with the ice and the low

stage of water?

A. She did. On the morning of the 13th, at about

4 A. M., the caj)tain of the "Lightning" came to my

room and notified me that he was afraid

—

Mr. BKONSON.—I object to any conversation

had between the witness and the captain.

A. (Continued.)—that he was afraid he could

not make Dawson, and the ice was forming on the

wheel, he was afraid they w^ould break the eccentric

shafts.
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(J. Did you go out on deck and see tlie condition

yourself ?

A. I went out on deck and after talking the mat-

ter over with the captain he said he would proceed

as far as possible.

Mr. BRONSON.—I make the same objection rela-

tive to this conversation.

A. (Continued.) —and I left the "Lightning"

at that point and boarded the steamer "Louise,"

which was some 200 3"ards ahead of her taking wood.

Q. What instructions did you leave the captain

of the "Lightning" in reference to the balance of his

voyage.

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. I notified the captain that if he found that by

lightening the boat that he could make better time

to cache a jDart of the cargo at some cabin, and also

appointed one of the men aboard of the boat to look

after same. I was advised that on the evening of

the 13th, or the morning of the 14th, that the captain

had cached a part of the cargo.

Mr. BRONSON.—I object to all this as hearsay.

A. (Continued.) —but on account of the condi-

tions he crossed the river to the opposite bank and

went into a slough for winter quarters.
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Q. Did you at the time you were on the "Light

ning" insist upon the master making the trip through

to Dawson if it was possible to do so, or did you

leave that matter to his judgment entirely?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. I told him to make every effort to get through

to Dawson, which I consider that he did.

Q. How did you get through to Dawson? You

say you transferred to the "Louise"; how far did

she go?

A. I transferred to the "Louise" and after pro-

ceeding in the "Louise" for a little over a hundred

miles, we were uua])le to get any further on account

of a jam in the river, and I had to take to the hills

and walk.

Q. How far did you walk?

A. About 70 miles.

Q. Did you encounter any considerable quantity

of ice on the trip on the "Louise" after you left the

"Lightning"?

A. She was in ice from the time I boarded her, or

the next day.

Q. How did she make her way through it?

A. After leaving the "Lightning" she continued

and broke her paddles and was forced to tie up to
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the bank for several hours to repair them, and than

proceeded to buck the ice.

Q. Did she finally get to Dawson ?

A. No, sir.

Q. How far below Dawson did she tie up '^

A. About 70 miles.

Q. Did she have any cargo? A. Yes, sir.

Q. What had become of her cargo?

A She had a light barge in tow; she carries no

cargo, she is a towboat.

Q. What ]3ecame of her barge?

A. She left the cargo from her barge at Eagle.

Q. HoAv far below Dawson?

A. One hundred and two miles.

Q. Now, the cargo that was on board the "Light-

ning" was cached at a point called Washington

Creek, was it not, Mr, Bryant? A. Yes, sir.

Q. And that you sa}^ is how far from Dawson ?

A. About 187 miles.

Q. Did you see the "Lightning" the next spring

after the break-up of the ice?

A. I did not until she arrived in Dawson in July.

Q. If the cargo cached from the "Lightning"

on shore liad been left there until the opening of navi-

gation in the spring, what would have been its con-

dition ?
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Mr. BRONSON.—Objected to as incompetent,

irrelevant and immaterial.

A. It would have been totally destroyed, as the

river overflowed the banks there.

Q. Was there any place it could have been put

that it would have been above the water so that it

would not have been overflowed?

A. Not to my knowledge, under the conditions

that it was put there.

Q. Assuming that you could have found some

place where it could have been put on shore above a

point that would have overflowed in the spring what

would have been its condition then at the opening of

navigation or the break-up of the ice in the spring?

A. Been totally destroyed on account of warm

weather in the spring before it was i^ossible to move

same to Dawson by steamer.

Q. Did you, acting for the Pacific Cold Storage

Company, make any contract to move that cargo

from Washington Creek to Dawson ? A.I did.

Q. Wh}^ did you arrange to liave it moved ':^

A. In order to save the cargo.

Q. Could it have been saved without removing

it to Dawson?

Mr. BRONSON.—Objected to as calling for the

conclusion of the Avitness, and as incompetent, irrele-

vant and immaterial.
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A. No, sir.

Q. Was there any other point in that country

where tliere were facilities for taking care of the

cargo ? A. Not outgide of Dawson.

Q. With whom did you contract for removing that

cargo? A. With H. N. Ford.

Q. Was the contract in writing?

A. It was.

Q. I hand you now a paper and ask you if that

is a correct copy of the contract that you entered

into Avith Ford for moving the cargo from Wash-

ington Creek to Dawson? A. It is.

Q. Where is the original?

A. On the files in the Dawson office.

Mr. BRONSON.—I make the same stipulation in

regard to this that I did in regard to Exhibit "B."

Mr. BOGLE.—I offer this instrument in evidence,

proctor for respondent having waived any objection

to it on account of its being a copy and not the

original, but subject to his objection that it is in-

competent, irrelcA^ant and immaterial,

(Paper referred to offered in evidence, marked

as Libelant's Exhibit "C," and returned and filed

herewith.)

Mr. BOGLE.—The stipulation, Mr. Bronson, is

intended to cover proof of the signatures?
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Mr. BRONSON.—Oh, yes.

Q. Did Ford carry this cargo from Washington

Creek to Dawson pursuant to tliis contract?

A. He did.

Q. What became of the cargo that was left on

board the "Kerr"?

A. We hauled all that was possible to Dawson in

the length of time that we had and the facilities that

we had.

Q. Why was that cargo moved?

A. As we considered it safer to remove it to Daw-

son than leave it aboard the boat?

Q. Did you also have a written contract with Ford

for tlic removal of the cargo from the "Robert

Kerr"? A. I did.

Q. Look at the paper I now hand 3"ou and state

if that is a correct copy of that contract?

A. It is.

Q. Where is the original?

A. On the files in the Dawson office.

Mr. BOGLE.—I offer this cop}^ of contract in evi-

dence? with the same stipulation Ave had in regard

to the other two.

(Paper referred offered in evidence marked as Li-

belant's Exhibit "D" and returned and filed here-

with.)
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Q. AVliat became of that portion of the cargo on

the "Robert Kerr" that Ford was not able to move ?

A. It arrived at Dawson on the "Kerr" on or

al)oiit the 2-lth of May. 1904.

Q. Can you state the weight and character of

the cargo that was moved from Washington Creek

to Dawson, and also that part of the cargo that was

moved by Ford from the "Kerr" to Dawson, and all

that part of the cargo that came up later on the

"Kerr"?

A. Ford hauled the entire "Lioiitnino'" carcro,O ~ O '

amounting approximately to 109 tons, which con-

sisted mostly of poultry, pork loins, beef loins, beef

ribs, and Initter. He also hauled about 50 tons of

meats from Circle from the steamer "Robert Kerr,"

which consisted mostly of ])eef loins, beef ribs, choice

cuts, beef and mutton. AVhen Ford started for

Circle for his loads, I infoimed him to naake up

his loads as much as possible of the most valuable

meats and to fill in with mutton and pork after he

had taken all the choice cuts possible. I did this in

order to save the meats that represented the most

money.

0. As the meats were delivered ]\v Ford at Daw-

son were the amounts, weights and kind of x^roduct

checked up and a record kept of the same?
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A. Yes, sir. I did not finish that other question,

you interrupted me, ]\Ir. Bogle. Do you want the

rest of the answer to that question? I got all ])ut

the cargo the ''Kerr'' l)rought up to Dawson.

Q. Do the vouchers which you took from Ford

give a list of the products which were hauled by him

both from TTashington Creek and from the Steamer

"Kerr"? A. I think they do.

Q. I notice in the contracts with Ford, copies of

which have been introduced in evidence here as Li-

belant's Exhibits "D" and "E," that you are to

pay 12 and a half cents per pound for that portion

of the cargo to l^e hauled from Washington Creek to

Dawson and 15 cents per pound for that portion of

the cargo that was hauled from "Robert Kerr," and

tliat the company furnished sleds and harness and

part of the team to be used by Ford in transporting

those products. Did you make any charge for the

sleds and harness and team?

]\Ir. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial.

A. We did.

Q, How much?

A. It was agreed with Ford when we drew up

those contracts that we should be allowed a half a

cent a pound for the meat haided from Washington

Creek and a cent a pound for the meat hauled from
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Circle, and on this understanding he gave us a rate

of 121/2 cents from Washington Creek, allowing us

the half a cent, which would make it 13 cents from

Washington Creek, and the rate of 15 cents from

Circle, allowing us a cent for the use of our equip-

ment, which would make it 16 cents. I consider

that both rates of 13 and 16 cents are very reason-

able..

Q. Did you make am^ eifort to procure a better

rate from any other person?

A. I did. There was no one else in the country

who was cax^able of carrying out the contract, as

Ford had feed on the trial, or feed cached at Eagle,

and was from the 1st day of November until the

16th day of April with about from 50 to 70 head of

horses delivering the goods that he did.

Mr. BROXSOX.—I move to strike out all the an-

swer as not responsive to the question, and incompe-

tent, irrelevant and immaterial.

A. (Continued.) —also he was the only man in

the country wlio was in a position to give a bond for

the proper protection of the cargo in transit to

Dawson.

Q. I now hand you a lot of vouchers, consisting

of 43 papers, purporting to be vouchers for moneys

paid out by the Pacific Cold Storage Company in

connection with the saving of the cargo of the steamer
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"Robert Kerr," and I will ask you if those vouchers

represent actual moneys paid out by the company for

the various matters expressed in the vouchers them-

selves.

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and innnaterial.

A. The}^ do.

Q. Were those payments made under your super-

vision, as the manager of the comi3any at Dawson?

A. Yes, sir.

Q. Do those vouchers represent correctly tiie

moneys actually paid by the company for the mat-

ters therein expressed? A. They do.

Mr. BOGLE.—I want the record to show tliat I

offer these vouchers in evidence and will take them

up one at a time and have the witness testify with

reference to each voucher if the respondent desires

it, but in order to save time I offer them with this

general proof that they represent these expenditures

by the company. Mr. Bryant, the witness on the

stand, is the only wdtness now within the jurisdic-

tion of the court who is familiar with these vouchers

and he would be able to go into them in detail and

explain them, if an explanation is needed, and he

will be returning to Dawson on or about the 4th

of February, but will be subject to any examination
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with reference to the vouchers that respondent may

indicate is desirable before that time.

(Vouchers referred to, 43 in number, marked as

Libelant's Exhibit "E" and "E-1" to "E-42," both

inclusive, and returned and filed herewith.)

Q. Mr. Bryant, did you employ any attorney at

Dawson to draw the agreement with the owners of

the "Lightning," and the agreements with Ford?

A. I did.

Q. Who was the firm?

A. Pattulo & Ridley.

Q. Is that the service that is represented by the

vouchers signed b.y Pattullo & Ridley that have been

filed? A. It is.

Q. In the contract with the owners of the "Light-

ning" I see it was stipulated that you would pay

the sum of $5,000 for making the trip and a further

smn at the rate of $500 a da}^ for such time as tlie

"Lightning" might devote endeavoring to assist the

"Kerr." In view of the fact that the "Lightning"

did not succeed in getting through to Dawson with

the cargo on board what adjustment or settlement

was made with the owners of that steamer for the ser-

vice rendered by her?

Mr. BRONSON.—Objected to as incomj^etent, ir-

relevant and immaterial.
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A. The original bill for the service rendered me

amounted to approximately $6,750 ; after negotiating

with them for about three months, I succeeded in

making a settlement of the same for $4,500, I think

it was, in fact, I am almost i)ositive.

Q. I find in this list of vouchers one for $3,000

and one for $1,375 on account of the services of the

steamer "Lightning"; how was the balance of the

$4,500 paid?

A„ It was allowed by the owners of the "Light-

ning" for cargo damaged while on board the "Light-

ning." The damage was figured on the invoices, the

cost plus the freight and insurance to Washington

Creek.

Q. Mr. Bryant, was there a market in Dawson

where a cargo of the size of this one could have

been disposed of at whole sale or at auction or in bulk.

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and iimnaterial.

A. There is no one outside of the Pacific Cold

Storage Company that has the facilities for handling

any such cargo.

Q. Basing your estimate upon the prices x^er

pound which prevailed in Dawson during the winter

of 1903 and 1904, what would have been the aggre-

gate value of the cargo on board the steamer "Kerr"?
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A. It is hard to say without looking wp our rec-

ords on that.

Q. Did you ever make a statement based upon

your records, and the market j^i^ice of the various

articles? A. I did.

Q. Have you that statement where you can re-

fresh your recollection?

A. (Producing a paper.) Yes, sir. I should

judge that value of the cargo would be about $90,000

• -$90,000 to $95,000. .

Q. (Mr. BROXSOX.) Is this your own refresh-

ing memoranda or it is somebody elses?

A. Xo, it is a statement made by the Ijookkeeper

under my direction and supervision.

Q. (:\rr. BOGLE.) Xow, I will ask you again,

I think you did not understand the question: Basing

your estimate upon the prices per pound which pre-

vailed in Dawson during the winter of 1903 and 1904,

what would have been the aggregate value of the

cargo on board the steamer "Kerr"?

A. About $130,000.

Q. Is that estimate based upon the retail selling

price at Dawson during that winter and at the open-

ing of navigation?

A. Based on the job1)ing price in Dawson; yes,

sir.
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Q. You say the cargo could n(jt have l)een sold

in any other way, that is, it could not have been sold

in bulk? A. Xo, sir.

Q. Approximately, what would ])e the cost of

selling out the cargo so as to realize the jobbing

prices you have mentioned?

Mr. BRONSON.—Objected to as hicomiietent, ir-

relevant and inunateiial.

A. About 4 cents per pound.

Q. What would that amount to in the aggregate?

A. Sixteen thousand dollars—$16,000 to $20,000.

Q. What proportion of that cargo was sold by

the company during the winter of 1903 and 1904,

up to the time of the opening of navigation on the

Yukon River in the spring of 1904?

A. About $36,000.

Thereupon a recess was taken until 2 o'clock the

same day.

Seattle, Washington, 2 P. M.

Saturday, January 28, 1905.

Present: The same as at morning session.

Continuation proceedings pursuant to adjourn-

ment, as follows, to wit:
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Mr. CHARLES E. BRYANT, a witness on belialf

of libelant, on the stand.

Direct Examination Resumed.

Q. (Mr. BOGLE.) I show you a statement and

ask you if this is a statement of tlie number of

pounds shipped and received from the "Kerr" and

Wasliington Creek, made out at the Dawson office

under your supervision?

A. It is.

Q. I notice this statement is divided into two

classes, "sales to opening of navigation" and "as

value of stock on hand on opening of navigation at

the prevailing prices." Does that correctly show

the part of the "Kerr" stock that was sold during

the winter and up to the opening of navigation?

A. It does.

Mr. BRONSON.—The respondent objects to the

use of this memorandiun unless the witness made it

himself, and objects to his testifying from it.

Q. By whom was this statement made out?

A. Made out by the bookkeeper of the company

under my direction.

Q. Are you familiar with the prices that x)re-

vailed at Dawson at that time ? A. I am.

Q. You say the prices given on that statement

are the correct prices?

A. They are to the best of my knowledge and l^e-

lief.
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Q. At the tune this statement was made, did you

compare it with the books sufficiently to ascertain

whether it was correct with regard to the quantities?

A. I did.

Q. Was it correct '? A. It was.

Mr. BOGLE.—We offer that statement in evi-

dence.

(Statement referred to offered in evidence,

marked as libelant's Exhibit "F" and returned and

filed herewith.)

Q. I observe that on this statement there is some

paper, hay, oats, salt and bacon. Were those arti-

cles a part of the stock that was on the steamer

"Robert Kerr" or w^ere they carried on the barge

that had been towed by the Kerr*?

A. Carried on the barge.

(J. Was that part of the stociv that had been

shipped on the steamer "Elihu Thompson" from

Puget Sound on that voyage'? A. It was.

Q. Where was the transfer made from the '

' Elihu

Thompson"—where would it be made in the ordi-

nary course of the voyage?

A. St. Michaels.

Q. You do not know of your own personal kn()\\l-

edge at what point the barge with its cargo was

left by the "Kerr," do you?
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A. Fort Yukon.

Q. How far is that below Circle City?

A. About eighty or ninety miles.

Q. Then this paper and bacon, hay, oats and salt

was not on the steamer "Kerr" at the time this

disaster occurred? A. It was not.

Q. And was an}^ part of these goods involved in

these expenses that have been covered by these

vouchers that have been filed? A. No, sir.

Q. Deducting the valuation of this hay, oats, salt,

bacon and paper given on that estimate and what

would it leave as the jobbing and selling price of

the products that were really carried on the "Robert

Kerr" and which were involved in these expenses'?

A. One hundred and six thousand two hundred

and sixty dollars.

Q. And I understood you to say that it costs

about four cents a pound to make the sales to the

jobbing houses in the way it is estimated in that

list in order to get the prices computed in that list ?

A. It does.

Q. About how much, in round figures, did this

disaster to the "Kerr" and the expense of forward-

ing the goods and of taking care of the "Kerr" dur-

ing the winter and of saving her in the spring on

the break-up of the ice in the spring, cost the com-

pany?
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Mr. BRONSON.—Objected to as incompetent,

irrelevant and immaterial.

A. For sixty-five to seventy-five thousand dol-

lars.

Q. That was actual outlay in money, was if?

A. It was.

Q. (Paper shown witness.) Is that Captain

Smith's signature there? A. It is.

Q. And the signatures of these other parties who

signed, Atwell and somebody"? A. Yes, sir.

Mr. BOGLE.—I offer in evidence that extended

notice of protest just identified b,y the witness.

Mr. BRONSON.—Objected to as incompetent,

irrelevant and immaterial.

(Paper referred to offered in evidence, marked

as Libelant's Exhibit "G," returned and filed here-

with.)

Cross-examination.

Q. (Mr. BRONSON.) At what time of the year,

Mr. Bryant, are the goods of the class to whicli these

belonged, of the greatest value?

A. Well, I don't think there is very unich dif-

ference in the value of the at an_y one season of

the year. It depends on the demand greatl,y.

Q. Are they not of a greater value in late winter

and early spring than they are immediately after

navigation ojDens up ? A. Not always.
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Q. Do not transportation companies alwaj^s bring

large stocks of goods as soon the navigation of the

river is opened?

A. Usiiall}^ on the first boats, yes, sir.

Q. Does not that have a tendency to reduce the

prices of commodities of this kind?

A. Well, Ave figure on enough to carry them until

the opening of the navigation, until such times as

they can get goods on the first boats.

Q. But is not that very frequently the case, that

all goods of the character such as these goods in-

volved in this shipment are of greater value along in

the late winter and early spring than they are after

the first boats arrive?

A. It depends on the market and the amount of

goods in the market at that time.

Q. The question is, does not that frequently hap-

pen? A. Yes, sir, it does.

Q. You are not a machinist in any way, are ycu?

A. No, sir.

Q. Or engineer? A. No, sir.

Q. You are not, I suppose, qualified as an ex])ert

on machinery? A. No, sir.

Q. I understood from your testimony that be-

tween the time when the river begins to break up

and when navigation is open the temperature reaches

as high as seventy degrees? A. Yes, sir.
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Q. And for how long a part of the day would

that be true '?

A. Well, the closer to the opening of navigation

the longer that temperature would prevail. Pos-

sibly twelve to fifteen hours a day along in May or

the last of April.

Q. That it would remain as high as seventy?

A. Yes, sir.

Q. Does it not freeze every night '?

A. It usually freezes at night there after the sun

goes down, but the days lengthen materially along

in late April and May.

Q. What is the character of the refrigerating

plant in Daw^son'?

A. We have a complete compression system.

Q. You do not use iiatural ice in any way'?

A. No, sir; we use ammonia gas.

Q. Of course during the time that the Yukon

lUver is closed, beginning with the time when it

closes in the fall and continuing through the winter,

the temperature never goes above the freezing point,

does it, until we reach the time in the spring when

the river begins to open? A. Yes, sir.

Q. Would the temperature be above the freezing

point in the months of November, December, Jan-

uary, February and March? A. Yes, sir.
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Q. It would be rather an unusual circumstance,

would it not?

A. No, sir. I understand you, by that above the

freezing point—you mean the temperature gets

milder or colder?

Q. I mean, docs the temperature get above the

point where things will thaw?

A. No, sir, it does not. I misunderstood your

question. I thought you meant if it would get colder

there in the winter-time; that is what I thought I

was answering.

Q. That is, there would be no thawing weather

there after the river closes until spring?

A. It is not a general thing to have a thaw until

along in April.

Q. The river of course is full of ice?

A. Yes, sir.

Q. How large a place is Circle Cit.y—how many

people are there there?

A. Oh, I should judge about two hundred in

Circle and the vicinity of Circle, if that many—not

over a hundred, I don't suppose.

Q. Labor can ])e got there, I suppose, in limited

quantities, can it not, during the winter?

A. No, sir.
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Q. Out of two lumclred people could you not
find any common labor at all'?

A. Most of that two hundred was in the mines

some few miles back of Circle, if there are that many.
I doubt yer3^ much if there are over a hundred people

in Circle City.

Q. Well, you would find some common labor

there, would you not'?

A. It is very doubtful during the winter season,

outside of a few Indians you might pick up.

Q. Can you get the Indians to do any Avork?

A. When they feel disposed to.

Q. I suppose if you pay them they will work, will

the,y not?

A. They would if the} have not any mone}^, as

a general thing.

Q. Beginning with the lowest point down the

river where any of this cargo of the original cargo

of the "Kerr" was taken from the "Kerr," will you

give me in as close an approximation as you can the

place where, and the amount of that cargo that was

discharged from the "Kerr"?

A. All the cargo that was removed from the

"Kerr" by the "Lightning" was taken to Circle be-

fore the boats were loaded ready to proceed to Daw-

son.

Q. And the "Kerr" wintered where?
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A. Circle City.

Q. And tlie "Lightning," where?

A. Washington Creek.

Q. Which is how far from Circle and which di-

rection?

A. About 110 miles from Circle.

Q. Up the river? A. Up the river.

Q. Have you an approximate idea of the cubical

contents of that cargo? A. I have not.

Q. Have you an idea of what space it would be

contained in if packed together? There were about

two hundred tons, were there not?

A. About two hundred tons; 3^es, sir.

Q. Is that dead weight or measurement?

A. Dead weight.

Q. There is an allowance of about forty cubic

feet to the ton, is there not, ordinarily as an approxi-

mation b}^ shipping masters and such people ?

A. Not in cold storage products.

Q. What would it amount to?

A. We figure about eighty feet to the ton in cold

storage products.

Q. Eighty cubic feet to the ton?

A. Yes, sir.

Q. You testified, that the "Susie" and "Sarah"

both had mishaps. You derived your information

of that from other people, did you not?
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A. I saw the "Sarah," sir. She was sunk by

striking a reef or the rocks, what is known as the

Nation Reef.

Q. She strnck a reef?

A. Yes, sir, on account of the low stage of water.

Q. Was she wrecked?

A. She was afterward relieved by the assistance

of other of the N. P. Company's boats.

Q. It is a very common occurrence, is it not, for

vessels pMng on the Yukon to go aground?

A. I don't know that it is for any length of time.

Q. Do you imagine that there is any boat plying

on that river that does not get aground at least one or

more times during the season?

A. Yes, there are seasons that they do not touch

at all, ]}ut they will very often touch a bar and get

right off of it inside of half an hour or probably two

or three hours.

Q. Touching the ground or stranding on those

bars, however, is not considered of the serious or dan-

gerous character that is ordinarily attributable to the

stranding of a vessel at sea, is it ?

A. It is, in some cases, yes, sir. It depends on the

position of the boat.

Q. Is it generally ?

A. It depends on the condition of the river at the

place the boat strands.
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Q. Did yon ever know a vessel to be completely

wrecked and destroyed b}"' stranding on the river ?

A. I don 't know as I have, on account of the shal-

lowness of the water they can't ver}^ well be com-

pletely wrecked unless they are caught in the ice and

cut down by the ice.

Q. You expect ice to come into the Yukon Eiver

about when?

A. From the 15th of October to the 25th.

Does it not ordinarily begin to run more or less

by the 1st of October?

A Very seldom to my knowledge.

0. You think there would not l^e any ice at all in

the river? A. Very little, if any.

Q Boats expect to buck the ice at first, do they

not ? A. No, sir.

O. Bon 't they exper-t to m.eet any ice at all ?

A. Every effort is made to get the boats into win-

ter quarters before any ice begins to run.

O. T^^ell, would you say from your experience in

that country tliat it is the ordinary practice and the

usual thing for boats not to meet ice in the fall of the

year ?

A. Every effort is made to get the boats in winter

cjuarters before there is any ice running in the river.

Q. Yes, I know, but I say would you be willing to
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say that it is the usual thing for boats not to meet any

ice in the fall?

A. Yes, they figure on having them in quarters

before there is any ice appearing in the river—run-

ning ice.

Q. Of course they do not always carry out what

they figure on then, do they ?

A. (No answer.)

Redirect Examination.

Q. (Mr. BOGLE.) Mr. Bryant, would the

steamer "Robert Kerr" in your judgment have been

able to reach Dawson during the season of 1903 if

she had not stranded upon the trip up ?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial, and it is not shown that the

witness is qualified to give an opinion.

A. I believe she would.

Q. You were asked what season of the year af-

forded the best market for refrigerated products in

the Dawson country. Is there any company that han-

dles refrigerated products except the Pacific Cold

Storage Company?

A. No, sir, outside of a few small sliipments

which were made by way of Whitehorse, whicli would

not amount to over ten or fifteen tons in a year.
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Q. The market at Dawson, particularly in the line

of meats and poultry, fluctuates ahnost with every

shipment in there, does it not ? A. It does.

Q. Do 3^ou ever have an over supply during the

winter season when navigation is closed ?

A. Yes, sir.

Q. What is the effect upon the market ?

A. It has a tendency to lower the prices of meat.

Q. Does the market at times in the Avinter time

reach a lower point than the average sunnner mar-

ket during the summer season ?

A. It did in the winter of 1903 and 1904.

Q. Referring to the freezing of the Yukon River

during the winter time ; to what extent does the river

freeze—does it freeze solid to the bottom ?

A. No, sir; to five or six feet of ice, then it piles

up in places where it is thirty or forty feet high wliich

is caused by jams.

Q. You were asked whether there was any time

during the winter season when the temperature would

get above the freezing point. At what time in the

spring does the temperature get warm enough to af-

fect refrigerated products that are exposed to the

temperature ?

A. We look for it any time after the 1st of April

—last of March or 1st of April.
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Recross-examination.

Q. (Mr. BRONSON.) You say that prices fluc-

tuated with every shipment?

A. Yes, sir, as a general thing they do.

Q. Why is that?

A. On account of the supply.

Q. It is governed, in other words, by the law of

supply and demand ? A. Yes, sir.

Q. Does not the same rule apply and hold true

with the shipments in the spring ? A- Yes, sir.

Q. Are there not a great many shipments coming

in with the first opening of navigation ?

A. Not always.

Q. Do not the transportation and trading com-

panies up there make a great point of seeing which

one can get the first supplies into Dawson ?

A. They do if there is any shortage in a particular

line, but those shortages are growing less every year.

Q. Cold storage products such as are involved in

this case are of course used for the same purposes

that the same articles are used for when they are not

cold storage, are they not ?

A. It is impossible to get a shipment of cold

storage products in there in the spring until about

the 1st of July.

Q Well, do cold storage products occupy any dif-

ferent position than the same products which have
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not been put througli the cold storage process as far

as markets are concerned ? Are frozen meats of any

more value or do they occupy a different position than

unfrozen meats in good condition ?

A I don't know as they do.

Q. (Mr. BOGLE.) The large companies in

Dawson do not handle or deal in products of this

kind, do they, Mr. Bryant ? A. No, sir.

(Testimony of witness closed.)

And thereupon, adjournment was taken to some

date to he hereafter agreed upon by proctors for the

respective parties.

February 8th, 1905.

Continuation of proceedings pursuant to adjourn-

ment. All parties present at fonner hearing.

Captain W. J. DOBLER, produced as a witness in

behalf of libelant, being first duly cautioned and

sworn, testified as follows

:

Q. (Mr. BOGLE.) Where do you reside?

A. I reside at Roy, Washington.

Q. What is your business ?

A. Master and pilot of steam vessels.

Q. Have you had any experience on the Yukon

River between St. Michael and Dawson?

A. Yes.
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Q. How many seasons ? A. Seven.

Q. Were you employed on that river during the

seanson of 1903 ? A. Yes, sir.

Q. What steamer were you on at that time ?

A. I was on the "T. C. Power" and "John Cudi-

hee.
'

'

Q. Were you acting as master or pilot during that

season ? A. Pilot.

Q. Do you know the steamer '* Robert Kerr"?

A. Yes, sir.

Q. Did you see her on the trip up the river in the

Fall of 1903? A. Yes, sir.

Q. Are you acquainted with the conditions on the

Yukon River during the break-up of the ice in the

spring ?

A. I have been there two seasons during the

break-up.

Q. Do you know the point at which the "Kerr"

wintered during the winter of 1903-04 ?

A. Yes, sir.

Q. What was her condition with reference to

safety, on the break-up of the ice in the following-

spring ?

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. In regard to the safety from the experience of
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other vessels, I would say that she was not in a very

safe place.

Q. Do yon know the point called Two-Pipe Bar?

A. Yes.

Q. How far is that below Circle I

A. Between forty-five and fifty miles.

Q. Assuming that the Kerr, loaded, proceeding

up the river, got stranded on that bar on the 22d day

of September, 1903, and succeeded in getting off on

28th of September, 1903, was there any point that

she could reach along the Yukon River where she

could have been in any greater safety than the place

where she did arrive?

Mr. BRONSON.—Respondent objects as irrele-

vant, immaterial, incompetent, and it is not shown

that the witness is familiar with the circumstances

and conditions sufficient to testify, or to justify his

giving evidence.

A. None that I knew of.

Q. Have you, during the time you have been on

the Yukon River, ever seen the break-up at Circle

City, or just immediately above Circle City in the

spring? A. No, sir.

Q. Have you ever passed along soon enough after

the break-up to see evidences of it, so that you could

determine which wav the ice went down the river ?
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A. Yes, sir.

Q. During what year?

A. During the year 1898 and (referring to docu-

ment) 1903 I was there. Soon after the break-up.

Q. Is this slough where the "Kerr" was moored

during that winter, open at the upper end or is it an

enclosed, blind slough?

A. It is open in high water.

O. Durinej the vears that you were familiar with

the break-up of the ice at that point, did the ice come

down through the slough or around the river ?

(Eespondent objects as irrelevant, immaterial and

incompetent.)

A. Through the slough.

Q. If a steamer of the size of the "Kerr" had

Ijeen moored in that slough in either of those seasons,

what would have been her fate in the breaking-up of

the ice in the spring ?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent, and the witness is not

shown to be qualified to answer, and it calls for sim-

ply a conclusion and not for a fact.

A. My judgment is that she would have been in

danger.

Q. (:\Ir. BOGLE.) With the knowledge and in-

formation you have acquired of conditions about Cir-
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ele City on the break-up of the ice during the seasons

that you have been familiar with it, if you had been

the owner of the cargo on the steamer "Robert Kerr"

during the winter of 1903-04 and that cargo had been

of the vahie of, say, sixty-five thousand dollars, as

the first cost, and had been refrigerated cargo, perish-

able, and it would have cost you from forty to fifty

thousand dollars to transport it, during the winter

time, through to Dawson, what would you, as the

owner, have done; would you have incurred the ex-

pense of forwarding it to Dawson, or have taken the

chances of its being saved or lost on your steamer ?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent, and calling for a con-

clusion of the witness, and the question is based upon

facts not shown by the evidence to exist.

A. I should have removed the cargo under all cir-

cumstances, from the boat, at any cost; for the rea-

son that in other seasons boats had got shoved off on

the back, and a boat with a loaded cargo shoved off

on the back by the ice would have gone to pieces.

Q. Do you know what is the custom of steamship

companies along the Yukon River with reference to

removing or leaving the cargo on board on steamers

that are caught in the ice in the winter ?

(Respondent objects as irrelevant, immaterial and

incompetent.)
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A. Yes, sir.

Q. What is the custom ?

A. The custom is to remove the cargo.

Q. Is that imiversal ?

A. Yes, as far as I know.

Cross-examination.

Q. (Mr. BEONSON.) Where do you ordinarily

remove the cargo ?

A. They move it to a place of safety above high

water.

Q. Move it up on the banks ?

A. Or at any place that it is safe.

Q. It is safe as soon as you get it ahove the reach

of the water ?

A. Ordinarily a cargo is, a cargo that is not per-

ish al)le.

Q. There is plenty of ice there, is there not'?

A. There is, in the winter.

Q. It would not be a matter of any great expense,

\v(;uld it, to l)uild an ico-house, or to make an ice-

house wliich would last through the ordiuarv Yukon

winter'?

A. So far as lasting through the winter it would

be all right, but I do not know al)out it lasting

through the spring.
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Q. It would not last through the summer; it

would last until the boats were going on the river all

right?

A. I do not know whether it would be all right for

perishable goods ; it would be quite an undertaking to

build a—to put up a cold storage plant.

Q. It would not ]3e any great undertaking on that

river, with the ice that is there, to make a cache of ice,

would it ?

Q. You would have to have a pretty good house.

Q. ^Vould not any ordinary structure do ?

A. I do not thinlv so.

Q. Why not?

A. Well, because it would melt.

Q. It would not melt in the winter, would it ?

A. No, sir.

Q. It would not melt until about what time in the

spring—when would the ice begin to thaw at all in

the spring ?

A Well, the snow is usually gone before the ice

goes out.

Q. I am talking about the ice now. When would

the ice begin to thaw ?

Q. If the ice was lying out on the bank it would

thaw before the ice goes out in the spring—the snow

does.
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Q. Suppose it was covered over with boarding of

any kind; would it be difficult to make a small ice-

house ?

A. AVell, it would depend on whether you had the

material there.

Q. It would not be materially harder to do it

there than here, if you had the laljor, would it?

A. I do not know as it would.

Q. You say you have known cargoes to be taken

from steamers? A. Yes, sir.

Q. That they thought were liable to be injured in

tlie brake-up? A. Yes, sir.

Q. That was partly to save the vessel too, was it

not?

A. Yes, so that the vessel would not be too heavy

when the ice broke up.

Q. And the cargo, in those cases, was taken

ashore? A. Yes, sir.

Q. A short distance away? A. Yes, sir.

Q. And reloaded when the ice was gone out, and

the river was navigable? A. Yes.

Redirect Examination.

O. (:\rr. BOGLE.) Did you see the "Lightning"

in the sj^ring of 1904 at the break-up?

A. I was down there, but I didn't see the boat;

I was off watch at the time—I know where she was

but I did not see her.
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Q. You were asked about an ice-liouse. What is

tlie length of warm season from the time the warm

weather comes in the spring until the ice goes out of

the river?

A. Well, the snow always goes off before the ice

goes out down the river.

Q. How long a period usually elapsed between the

time when the thermometer gets up to thirty above

zero, until the ice goes out ?

A. I should judge al)out two months, as near as

I can tell.

Q. Are there any houses at this place where the

''Kerr" was moored which would have been avail-

able for making an ice-house %

A. I do not know of any that would have been.

Q. Do you know whether refrigerated meats,

poultry and fish, could be carried in an ice house for

two months without spoiling; meats of that kind

which had been frozen prior to that time'?

Mr. BRONSON.—I object, unless the witness is

qualified as an expert and knows those matters as

an expert.

Mr. BOGl.E.—Tliat is what I am asking, as to

whether he knows.

A. I do not know that I can testify as an expert

;

I have seen those meats in that country.
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Q. You do not know whether it is practicable to

take meats out of refrigeration where they are frozen

and carry them for a couple of months in an ice-house

or not, do you? A. No, sir, I do not.

Recross-examination.

Q. (Mr. BRONSON.) When does the river or-

dinarily open to navigation?

A. Around there it opens from the 16th to 25th

of May.

Q. You do not mean to testify, do you, that the

temperature at Circle City for instance, goes above

freezing point for any considerable part of a day,

two months before that time, do you, the 16th of

March ?

A. Well, they have a pretty long day there. I

never put in and wintered at Circle City.

Q. You do not know then?

A. I never wintered at Circle ; I wintered farther

up the river.

Q. Did you ever know the thermometer to stand

above the freezing point in any part of the Yulion

country where you had lived in the night-time, pre-

vious to the first of June? A. Not all night.

Q. You say it don't thaw at night?

A. I said that I did not know that it was above

freezing point all night.
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Q. What?

A. I say I do not know that it was above freez-

ing point all night.

Q. Well, is it above the freezing point at any time

of the night? A. Well, it is in the day time.

Q. Since we have a long day there—in your opin-

ion, is the thermometer above the freezing point more

than three or four hours of the day ; up until say the

first of May? A. Yes.

Q. It is?

A. Yes, where I have been.

Q. What part of the Yukon River is that?

A. The George River.

Q. You never silent a winter at Circle City?

A. No, sir.

Q. The ice that comes out of the Yukon River at

Circle City is driven out by the force of the water

coming from above ? A. High water.

Q. And it is not melted to any considerable de-

gree before it goes out at such point, is it ?

A. Well, there is places that it is—you hear of

men going through the ice in the spring before it

breaks up.

Q. How far down does the thaw go into the

ground at any time during the summer ?

A. Well, there is different places. Now, if you

want me to cite an instance.
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Q. I want to know the general conditions; what

is the average thaw ?

A. I could not say for certain.

Q. Is it more than a foot?

A. It is, in places, and in other places it might

not be so much.

Q. In the average, is it more than a footf

A. Well, I would not say for certain that it was.

Q. AYell, it would be somewhere in that neighbor-

hood, wouldn't it? A. Somewhere.

Q. That is as deep as it would thaw at any time

in the summer in that country?

A. Well, it depends—if the moss is taken off. If

the moss is left on it doesn't, but if you take the

moss off the ground it thaws deeper.

Q. The mxoss preserves and protects the ice, or

protects the frost beneath against the sun?

A. Yes.

Q. This moss is an absolute non-conductor and

acts the same as sawdust in an ice-house ?

A. The moss is damp there in the timber and does

not get much sun, but if you take it out where the

sun can strike it it thaws right down.

(Testmiony of witness closed.)
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AVILLIAM JONES, produced as a witness in be-

half of libelant, being first duly cautioned and sworn,

testified as follows

:

Q. (Mr. BOGLE.) Where do you live, Mr.

Jones ? A. Tacoma.

Q. What is your business"?

A. Boiler-maker.

Q. Do you know the steamer ''Robert Kerr"?

A. I do.

Q. Were you ever employed to work on her dur-

ing the season of 1903?

A. In the neighborhood of about twenty hours or

twenty-two.

Q. Where was that at? A. St. Michaels.

Q. Was that on her last voyage ?

A. Yes, the last trip in the fall.

Q. What kind of work were you doing there?

A. Repairing tubes.

Q. In her boilers? A. Yes, sir.

Q. What was the condition of her boilers when

you got through with the work?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent, and not shown that the

witness was in a condition to know the condition of

the boilers.

Q. (Mr. BOGLE.) How long have you been en-

gaged in boiler work ?
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A. About twenty-eiglit years.

Q. Were you employed to overhaul her boilers at

that time'? A. I was.

Q. Did you have charge of the work'?

A. I did.

Q. Did you overhaul them*? A. I did.

Q. What condition did you put them in*?

A. The parts that I worked on was first class.

Q. What was the general condition of the boilers '?

Mr. BRONSON.—I object to that, unless the wit-

ness testifies that he knows what the condition of all

the boilers was.

A. The boilers was tested with cold water pres-

sure and they stood the pressure after the job was

done, and it was all right.

Q. (Mr. BOGLE.) Was that he usual test ap

plied to boilers'?

A. Yes, sir; the test is generally twenty-five per

cent more than the steam.

Q. Is that the only time that you have ever been

employed to work on the "Kerr" boilers?

A. Yes, sir.

Q. What were you doing at St. Michael at that

time, Mr. Jones ?

A. I was employed as foreman bolire maker for

the N. P. Co.
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Cross-examination.

Q. (Mr. BROXSON.) What part was it you

worked on? A. The tube.

Q. Which boiler?

A. The middle boiler in i^articular.

Q. And you worked there how long?

A. Twenty hours, in the neighborhood of twenty

hours—I worked Saturday night and Smiday. We
tested her late on Sunday afternoon.

Q. Did you make the test yourself?

A. I was there; yes, sir.

Q. Did you make the test?

A. The engineer made the test and I was with

him, though.

Q. Which boiler was it he put the test on, the one

you worked on? A. He tested tliree of them.

Q. Did you see her connected up on all three?

A. Yes.

Q. Did you see the pressures that were put on

yourself ?

A. I did, but I forget now just what it was; it

was over one hundred pounds am^vay.

Q. You say there was no leaks at all?

A. No, sir, not on tubes there was not.

Q. Well, where was there a leak?

A. I do not know of anv.
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Q. Do you know whether or not there might not

have been leaks and you not have seen them?

A. If there was any very bad leaks she would

not have held the test.

Q. How long was the test on?

A. I should judge about ten or fifteen minutes;

time enough to examine the ends of the boilers.

Q. Did you make an examination all over the

boilers ?

A. No, just the work that I done on the boilers.

Redirect Examination.

Q. (Mr. BOGLE.) Did you do all the boilers

seemed to need, so far as you could ascertain?

A. Yes.

Q. (Mr. BRONSON.) What means did you

have of arriving at what they needed in the first in-

stance ?

A. Experience, from working at the business.

Q. You determine that from the appearance of the

boiler? A. Yes.

Q. What directions were you given relative to re-

pairing; was it some particular place that wanted

repairing ?

A. Just simply to go ahead and roll the tubes

and calk them up again.
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Q. Is that considered a proper, permanent way of

repairing tubes? A. Yes.

Q. That is all that is done to them?

A. Yes.

Q. What was the condition of the tubes them-

selves ? A. Of the tubes ?

Q. Yes, were they first-class tubes at that time?

A. There was good material in them ; the}^ would

stand expanding and reworking over.

Q. Had they been reworked before?

A. Not that I know of.

Q. Could you tell from examining them?

A. No.

Q. How long do tubes ordinarily last on the

Yukon River?

A. If they last two seasons the}" will do well up

there.

Q. That is the life of the tube, is it not ?

A. Yes.

Q. The extreme life—how long was this before

she sailed up the river ? A. Three or four days.

Q. Who gave you the directions relative to re-

pairing them?

A. I got permission from the superintendent of

the N. P. Co.—

Q. Who directed you in behalf of the "Kerr"?

A. The chief engineer.
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Q. What did lie say to do?

A. He asked me to go over there and to help him

out, to roll some tubes.

Q. What?

A. He asked me to come over there and help him

to roll some tubes—he was crippled at the time.

Q. You mean he was personally crippled?

A. Yes; his hands was burned or something.

Q. How many tubes did you say you repaired?

A. In the neighborhood of about ninety.

Q. This was mainly in the middle boiler?

A. This was mainly in the middle boiler,

(Testimony of witness closed.)

W. H. BLEDSOE, produced as a witness in be-

half of libelant, being first duly cautioned and sworn,

testified as follows

:

Q. (Mr. BOGLE.) Where do you reside. Cap-

tain? A. 2311 Queen Anne Avenue.

Q. What is your business?

A. Master and ^Dilot.

Q. Have you had any experience on the Yukon

River between Dawson and St. Michael?

A. Yes.

Q. Between what seasons?

A. The season '98 up to last fall, seven seasons.
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Q. With what transportation companies have you

been employed?

A. Alaska Commercial Company, and then it

changed hands and formed the Northern Naviga-

tion Company, and then the Northern Coimnercial

Company—practically all the same company with

tJie exception of changing the names.

Q. What steamers were you on during the season

of 1903 ? A. On the steamer '

' Susie.
'

'

Q. That was one of the largest steamers that the

Northern Commercial Company was operating?

A. Yes, sir.

Q. Did you make a trip up the Yukon River from

St. Michael to Dawson during the fall of 1903?

A. Yes, sir.

Q. What time did you leave St. Michael?

A. The steamer left St. Michael on the 13th of

Sejotember I think, but I was captain of the steamer

"Herman" at the time she left, and she met me up

above Andik, and I got off the "Herman," and went

on the "Susie" to take the steamer to Dawson.

Q. How far is Andrik above the mouth of the

river ?

A. About three hundred and fifty miles.

Q. Did you get through to Dawson?

A. Yes.

Q. What time?
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A. We arrived in Dawson on the 21st of October.

Q. How much cargo did the "Susie" take out of

St. Michael'?

A. The "Susie" took out of St. Michael about

five hundred ton.

Q. What was she carying, a tow?

A. No, when she left St. Michael she picked up a

tow at the coal mine and carried it on as far as

Rampart.

Q. She carried the five hundred tons on board?

A. Yes, on the "Susie."

O. How much of it did she get through to Daw-

son"?

A. She got through to Dawson with about fifteen

or sixteen tons.

Q. What was the trouble that she did not carry

the entire cargo?

A. Low water; the water too low to carry the

steamer to Dawson with the cargo on board.

Q. How was the season, the fall of 1903, as to low

water; was it earlier or later than usual?

A. It was earlier than usual. It was extremely

low, that is on the Yukon River flats.

Q. Did you see the "Robert Kerr" on the trip?

A. Yes.

Q. Where was she?
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A. The first time I saw her was sixteen miles

from Circle City, and then the second time, the far-

therest up the river I saw her at all was twelve miles

below Circle.

Q. Did you have any difficulty making your way

up under your own steam any part of the Yukon

River below Circle City, so far as the raj^ids are

concerned *?

A. We had difficulty, yes, from the time we left

Fort Yukon until we got to Dawson.

Q. Was there places where you had to resort to

other means other than your own steam ?

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. We had to throw freight off eight miles above

Fort Yukon ; we had to throw off fifty ton of freight

to start with, in order to get over the Eight Mile Bar.

Q. Do you know the place where the "Robert

Kerr" wintered in 1903-05?

A. Yes, I know of the place.

Q. Have you ever been on the Yukon River dur-

ing the trip up in the spring ?

A. Yes, sir, I have been at Andreafski and Cliff

Creek.

Q, Do you know the slough where the "Kerr"

was moored just above Circle City? A. Yes.
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Q. How is the head of that slough, as to whether

it is a blind slough or open ?

A. It is blind when the water is low but when the

water is high in the spring it is an open slough ; the

water runs through there.

Q. At the time of the formation of the jams along

the Yukon River in the break-up in the spring to

what extent does the ice back up behind those jams?

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. It backs up diiferent; the most I ever saw it

back up was about a mile and a half.

Q. How high does the ice pile up in those jams

about the water ?

(Same objection.)

A. I saw piles as high as twenty feet.

Q. Do you know whether those jams usually form

at any other point above Circle City during the break-

up in the spring?

(Same objection.)

A. No, I do not know of any point just above Cir-

cle where it jams—not just above Circle.

Q. Do you know how the ice had gone out during

tlie three or four seasons prior to the seanson of 1904

in reference to the slough where the "Kerr" was

moored, whether the ice had gone through the slough

or around the river ?
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(Respondent objects as irrelevant, immaterial and

incompetent.

)

. A. No, sir, the only time that I ever took any no-

tice of it was the time in '98 when the steamer

"Bella" was thrown np on the same slongh on the

bank ; otherwise I did not take any notice of it.

Q. How was she thrown up ?

(Same objection.)

A. By wintering in the same slough where the

**Kerr" wintered and when the ice broke it jammed

and threw her up on the island.

(Respondent interposes the same objection as ir-

relevant, immaterial and incompetent.)

Q. What would have been her condition if she had

a cargo on board ?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent and calling for a conclu-

sion of the witness.

A. Well, she would have broke in two, if the

"Bella" had a cargo in at that time.

Q. (Mr. BOGLE.) Do you know what was the

custom along the Yukon River as to the removal of

cargo, or leaving it on board when the steamer is

caught in the ice along the river ?

(Respondent objects as irrelevant, immaterial and

incompetent.)
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A. As far as my knowledge is concerned, the car-

goes are awaj^s removed from the steamer in case she

is froze in in the ice, or in winter quarters in that

river at all it is always removed.

Q. Captain, if you had owned the cargo on the

steamer *' Robert Kerr" of the value at original first

cost, of say, sixty-five thousand dollars, exclusive of

freight, knowing the river as you do and the condi-

tions that had previously prevailed at that point at

the break-up in the spring, if the cargo had been per-

ishable, and it would have cost from forty to fifty

thousand dollars to move it in to Dawson, would you,

as the owner, incurred that expense, and moved the

cargo, or would you have taken chances by leaving it

on board the steamer ?

Mr. BRONSON.—I object to that as irrelevant,

immaterial and incompetent, and calling for a conclu-

sion from the witness, not based on state of facts

shown to exist.

A. I would have taken all the cargo off the

steamer.

Q. (Mr. BOGLE.) Have you ever had any ex-

perience with refrigerated cargo "I

A. No, sir.

Q. How long do they usually have warm weather

along the river before the ice goes out, so as to open
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the river to navigation—when I say warm weather,

I mean above freezing point.

A. I think from about the 25th of April it gener-

ally gets pretty warm, about the 25th of April.

Q. And when does the river generally open to

navigation? A. At Dawson?

Q. Well, say at Circle City ?

A. Well, at Circle Cit}^ it opens up along about

ten days later than it does at Dawson ; that is along

about from the 15t]i to the 20th or 25th of May.

Q. You mean that is time at Dawson, or at Circle

City?

A. From the 15th to the 25th in Circle City.

Q. Do you know where the ''Lightening" win-

tered that winter ?

A. Yes, I know of the place.

Q. Did you see her the next spring ?

A. I did.

Q. What was her condition ?

A. Her condition was very bad ; she was up on the

bank. From all the appearances of the river when

I went by her she was broken—she appeared to be

that way—I sliould judge from the appearance of her

from the river.

(Respondent objects and moves to strike out the

answer as irrelevant, immaterial and incompetent.)
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Q. What would have been the effect if she had

had from ninety to one hundred tons of cargo on

board ?

(Eespondent interposes same objection.)

A. If she had the cargo on board they would cer-

tainly never have saved her at all; she would break

in two, if she was not broken then.

Cross-examination.

Q. (Mr. BRONSON.) You say you would have

removed the cargo from the boat ? A. Yes, sir.

Q. You mean by that you would have taken it

ashore ? A.I would have taken it ashore.

Q. You do not mean to testify, do you, Captain,

that it gets along about the 25th of April to a point

where it is what you would call continuous thawing,

in Circle Cit}^ do you ?

A. Well, it is more of a continuous thaw than not.

Q. Well, it is thawing and freezing ?

A. It is thawing and not freezing to any extent

at all, maybe a little water in the sloughs would

freeze, but it is not forming ice in the Yukon River

to any great extent.

Q. It would not be thawing any considerable

quantity of ice ; it would not thaw out between that

time and the time the river opens ?
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A. I have seen ice three feet thick at Dawson in

the slough thaw out while the river is froze up at

Dawson.

Q. Where it is exposed to the sun in the daytime

and unprotected? A. Yes.

Q. In an ordinarj^ ice-house though, with just or-

dinary protection, it would not do much thawing dur-

ing that time, would it ?

A. Do you mean the ice inside of an ice-house ?

Q. Yes.

A. Well, it would thaw, of course it not thaw as

much as it Avould out in the open air in the sun.

Q. It would not thaw to any great extent in that

length of tim.e, would HI

A. Not to any great extent but it would be thaw-

ing all the time.

Q. That is, thawing outside where it was exposed,

where the sun struck it?

A. Yes, and it would thaw inside too ; because I

know that, because I have seen the hulls of steamers

that the ice form.ed in there by water being in there

in the winter time, and the ice thaws in there Avhere

it is not exposed to the sun.

Q. Where there is no means taken to protect the

ice?

A. No, sir, no means taken to protect it.



vs. The Pacific Cold Storage Comjmny. 499

(Testimony of W. H. Bledsoe.)

Q. Xow, it is general custom to the boats to freeze

in on the Yukon River % A. Not if they—

Q. They either freeze in the river or in the

sloughs ; they all freeze in?

A. Yes, as a general rule, they all freeze in.

Q. No serious damage ordinarily results from it,

does it—the boats are not destroyed ordinarily by

freezing either in the river or sloughs or anywhere

else?

A. Not ordinarily, not if they are in the sloughs.

In the river they would be—I have known two or

three cases where boats have been badly damaged by

being out in the river in the break-up.

Redirect Examination.

Q. {^li\ BOGLE.) Is it usual to moor steamers

on the Yukon River over winter in an open slough?

A. No, sir, it is not.

(Respondent objects as irrelevant, immaterial and

incompetent.)

Q. You were asked about the ice melting if it is

put in an ice-house on the Yukon River. Does the

weather get warm enough before the opening of navi-

o-ation on the river to effect or thaw out frozen meats,

if they were stowed in an ice-house ?

A.
'

Well, I do not think they would be if they were

in an ice-house—there are no ice-houses there.
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Q. Is there any way of building ice-houses?

A. Well, if they had the material there there

would be means of it.

Q. You mean when the boat is caught in there;

when the "Robert Kerr' is in there, could you get

material in there to build an ice-house to hold one

hundred and fifty or two hundred tons of meats ?

A. The only thing jou might get would be the

logs.

Q. Do you know whether you could carry meats

in a frozen condition in an ice-house or not ; have you

had any experience ?

Q. Do you know whether you could carry meats

in a frozen condition in an ice-house or not ; have you

had any experience ?

A. I do not know ; I never had any experience in

that.

Q. Is it not a fact. Captain, that you might keep

the temperature in your ice-house to a point where

the ice itself would not be melting and at the same

time the meat would be above the freezing point ?

Mr. BROXSON.—I object to that as the witness

is not qualified and has expressly said he did not

know.

A. I do not know whether it would be possible to

do that or not.

(Testimony of witness closed.)
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libelant, being first duly cautioned and sworn, testi-

fied as follows

:

(Mr. BOGLE.) Where do you reside

?

A. 2111 North 3d Street.

Q. What is your business ?

A. Master and pilot of steam vessels.

Q. Have you had any experience in the Yukon

River betwen Dawson and St. Michael ?

A. Six years.

Q. What company ?

A. The Pacific Cold Storage and the N. C. later.

Q. During what years were you with the Pacific

Cold Storage Company? A. 1903.

Q. On what steamer were you engaged at that

time? A. ''Robert Kerr."

Q. Did you make the full voyage in 1903 ?

A. I did not ; no, sir.

Q. How mam^ voyages did you make on the

steamer "Robert Kerr"?

A. One-half the trip from St. Michael to Dawson.

Q. During what months was the trip ?

A. July and part of August.

Q. 1903? A. Yes, sir.

Q. And in what capacity? A. Pilot.

Q. What was the condition of the boilers on the

steamer *' Robert Kerr" during that -trip?
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A. I do not know; she was in excellent steaming

condition all the time

—

Mr. BRONSON.—I object to the question on the

ground that the Captain is not shown to be qualified

to express an opinion on that subject.

A. (Continuing.) —all the time I was aboard

her on the trip.

Q. (Mr. BOGLE.) Did she experience any diffi-

culty in making headway against the current of the

Yukon River at any point ?

A. Never, not on account of steam.

Q. How is the *'Kerr," as compared with other

steamers on the Yukon River, with reference to

power, of the machinery to propel her against the

current of the river ?

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. Her power Avas of the best.

Q. Do you know where the *'Kerr" wintered dur-

ing the winter of 1903-04 ? A. Yes, sir.

Q. Did you see her at any time on that last trip

she made ?

A. Yes, I saw her at Twelve Mile Bar, twelve

miles above Circle City.

Q. What steamer were you on ?

A. The N. C. Company's steamer ''Rock Island."
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Q. Were you on the '*Rock Island" at the time

she was endeavoring to get the "Kerr" off the bar?

A. Yes, sir.

Q. How long did you pull on her there ?

A. We must have worked about eight hours on

the 25th of September, from along in the afternoon,

I should judge, or the evening watch, and then we

pulled again on her the next day, I do not know how

long.

Q. You were not able to get her off the bar?

A. We were not able to move her or do anything

with her.

Q. Do you know the date ?

A. September 25th I found her on the bar coming

up the river, and we met the lifeboat and three men

in it saying that she stuck—I think it was that day

;

I am not sure.

Q. Did the ''Rock Island" have any cargo on that

trip?

A. Yes, she had about one hundred and twenty-

five tons.

Q. Did she get through to Dawson ?

A. Yes, sir.

Q. On what day did she reach Dawson ?

A. The 21st daj^ of October.

Q. How much of the cargo did she get through ?

A. One hundred tons.
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Q. Did you liave any difficulty in getting along ?

A. Lots of difficulty; difficulty all the time from

the time we left

—

(Here the solicitor for respondent interposes an

objection as irrelevant inmiaterial and incompetent.)

A. (Continuing.) We had difficulty from the

time we left Fort Yukon until we left barge at Fort

Yukon.

Q. (Mr. BOGLE.) What was the cause of the

difficulty ? A. Low water.

Q. Did you meet any ice before you got into Daw-

son ? A. Lots of it.

Q. Did you have any difficulty in getting through

it?

A. Yes, sir, we laid up eighteen miles below Daw-

son three or four daj^s, intending to go into winter

quarters.

Q. Do you know where the "Lightning" win-

tered ?

A. Yes, at Washington Creek.

Q. Did you see her the next spring?

A. Yes, sir.

Q. What was her condition?

A. She was shoved up on the bank about tv^^enty

feet high, and she was badly humped up in the

middle, hogged.
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Q. If she had had any cargo on board, from

ninety to one hundred tons of cargo on board at the

time she was shoved up in that that position, what

would have been the effect on her?

Mr. BRONSON.—I object as irrelevant, immate-

rial and incompetent and calling for a conclusion of

the witness.

A. I should imagine it would break her in two.

Q. (Mr. BOGLE.) How is the slough where the

"Kerr" was moored—it is an open slough or what

is called a blind slough?

A. It is a blind slough, but at high water it is

open.

Q. Do you know how the ice has passed that

point in previous years to 1901?

A. I never have been there at that time.

Q. Do you know what is the custom that prevails

on the Yukon River as to leaving cargoes on board

steamers that are caught in the river without reach-

ing their destinations ?

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. Usually cargoes and all shij^'s stores of any

weight, are removed ashore and cached.

Q. What is that done for?

A. To relieve the weight on tlie vessel.
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Cross-examination.

Q. (Mr. BRONSON.) Do you say that you saw

the "Lightning"?

A. Yes, I saw her in the spring.

Q. She got off all right?

A. She was lowered sometime in August.

Q. She got off, without breaking herself up any?

A. Yes.

Q. Did you examine the boilers of the "Kerr"

going down to St. Michael?

A. No, sir, that is not my department.

Q. She seemed to be steaming down in fine

shape ?

A. She always had good steam when I was aboard

of her.

Q. Did she use as much steam going down as

coming up the river?

A. I never went downstream in the "Robert

Kerr. '

'

Q. Didn't you say you made a half a trip from

Dawson to St. Michaels ?

A. From St. Michael to Dawson.

Q. That was the preceding trip? A. Yes.

Q. When was the trip up made?

A. July and August, I do not remember the date.

Q. You left St. Michael on the preceding trip,

what time in July?
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A. I do not know; sometime in the fore part of

July; we were twenty-four days making the trip

from St. Michael to Dawson.

Q, You say you got into Dawson about the 10th

of August '^

A. Before that, about the 1st or 2d of August.

Mr. BRONSON.—I move at this time to strike out

all the evidence of the witness relative to how the

vessel steamed on the upw^ard trip, as being irrele-

vant, immaterial and incompetent.

(Testimony of witness closed.)

W. H. BERGMAN, produced as a witness in be-

half of libelant, being first duly cautioned and sworn,

testified as follows:

Q. (Mr. BOGLE.) Where do you live?

A. Seattle.

Q. What is your business?

A. Master and pilot.

Q. Have you had any experience on the lower

Yukon River, between St. Michael and Dawson?

A. Yes, sir.

Q. How many seasons?

A. Four seasons.

Q. During what years?

A. '89, '99, 1900 and 1901.
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Q. What companies and on what steamers were

you employed during those years?

A. The A. C. Company on the steamer "Yukon,"

the "Bella" and the "Leah," and the last season

I was on the Government boat, and the last trip of

last season I came up as master of the "Oil City"

from St. Michael to Dawson—the last boat up.

Q. Do you know the point where the steamer

"Robert Kerr" wintered during the winter of 1903

and '04? A. Yes.

Q. Are you familiar with the conditions at that

point along the river? A. Yes, sir.

Q. Have you had any experience along the Yu-

kon River during the time of the break-up of the ice

in the spring?

A. I saw the ice go out three springs, and I was

as master on a boat two springs in w^inter quarters.

Q. At what points, and what steamers?

A, I was on the steamer "Yukon" in the spring

of '99 up the Kaiyak River, and the spring of 1900

I was in Dawson when the ice went out, but the boat

I was in conmiand of w^as dowm the river at Andre-

asfski.

Q. The ice fonns jams in the river in the break-

up in the spring. A. Yes, sir.

Q. About how far apart do those jams usually

form?
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A. Well, you take it, any low places in the river,

or on islands, will cause jams and sometimes they

will be close together and other times they will be

miles and miles apart.

Q. To what extent does ice form upon those

jams; how far up the river does it extend?

A. Well, the ice jams in the spring of '98 there

in the vicinity of Forty Mile, caused an overflow in

Dawson and that is fifty miles up the river; they

claim that it was from the ice jam dov^m the river.

Q. To what extent does the ice back up behind

the jam—how far up the river would it extend above

the jam?

A. Sometimes for miles and miles up the river.

Q. How high does it bank up on the jam?

A. It will pile up there in great piles, and some

places twenty or thirty or forty feet high.

Q. Do 3^ou know how the ice went out of the

river during the seasons, the three or four seasons

prior to that of 1904, at a point just above Circle

City where the "Kerr" was wintered.

A. No, I would not know how the ice went out

in 1902 and 1903, I as in the country.

Q. Do you know how it went out during any of

the seasons you were in the country?

(Respondent objects.)

A. Yes.
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Q. What yesLTs was that that .you were familiar

with it.

(Respondent objects as irrelevant, immaterial and

incompetent.)

A. I saw the ice go out at Dawson in the spring

of 1898, and also in 1900.

Q. Do you know how it went out at Circle Cit.y

during those seasons ?

A. No, I was not there.

Q. You do not know whether it passed through

this slough, or went around the main body of the

river ? A. They always claim

—

Mr. BRONSOX.—I object to the witness testify-

ing to what somebody else told him.

Q. (Mr. BOGLE.) Well, state what the gen-

eral understanding in the country is as to how it

went out.

(Respondent objects as irrelevant, immaterial, in-

competent and hearsa}^)

A. The slough runs ice in the spring when the

river oj^ens, and the water is high.

Q. Did you see the steamer "Lightning" in the

spring of 1901?

A. No, sir, I did not happen to see the "Light-

ning"; I saw her in Dawson in the summer.

Q. Do you know whether she was damaged or

not during the winter?
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(Respondent objects as irrelevant, immaterial and

incompetent.)

A. I know she had a hog in her.

Q. What do you mean?

A, I mean she was humped up.

Q. Did she get it during that winter?

A. I could not say when she got it; I know she

was hogged and broken.

Q. What period of time generally elapses be-

tween the time when the water becomes wanii

enough to get above the freezing point, and the time

when the river is open for navigation in the spring ?

A. That is hard to answer. I have seen it come

a warm spell in the middle of March, in the spring

of 1900 there was a foot of surface over the ice be-

tween Circle City and Dawson on the 18th of March.

Mr. BRONSON.—I object to that as irrelevant,

immaterial, incompetent and move to strike out the

answer as not responsive to the question.

Q. (Mr. BOGLE.) What was your experience

in other years, as to when the first warm weather

came—I mean when it would be above the freezing

point? A. About the middle of April.

Q. About how high would the thermometer go

at any time during the day, during the month of

April?
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A. I could not answer that correctly; it gets quite

warm in the middle of April during the day.

Q. Would it be warm enough to thaw out the

frost ? A. Yes.

Cross-examination.

Q. (Mr. BRONSON.) It always freezes at

night, does it not?

A. Well, you mean up to the middle of April?

Q. Yes.

A. It might be it would freeze a very little.

Q. Well, the thermometer is below the freezing

point, is it not?

A. Not any later than the middle of April.

Q. Don't you know that the thermometer rests

very often below the freezing point after the ice

had started to run, at night?

A. Not in the fall.

Q. I am talking about the spring.

A. It might stay down cold for a night; for an

hour or two it would freeze a little scum of ice, after

the river opened.

Q. Is it not the fact that there is no considerable

part of the twent3^-four hours when there is any

thawing going on until after the river is open?

A. There is considerable thawing before the ri^'er

opens.
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Q. During the middle of the day?

A. During the middle of the day.

Q. What you have testified here relative to the

way the ice goes out around about Circle, is what

you have been told by others, is it nof?

A. I did not testify to how the ice goes out at

Circle.

Q. Didn't you say that the ice usually went

through the slough?

A. No, I said that slough runs ice.

Q. That is information which you have obtained

from other people, is it not?

A. Indian pilots.

Q. You have not seen it yourself?

A. I never was at Circle Avhen the ice went out.

Redirect Examination.

Q. (Mr. BOGLE.) You were asked about the

thawing prior to the opening of navigation. The

river cannot be navigated until there is enough thaw-

ing to start the water running and take the first

out, can it?

A. No, sir.

Q. And doesn't that Tisually run for six weeks or

two months before the ice clears out so that the

river is open to navigation? A. Yes.

Q. The thawing begins at the head of the river,

does it not? A. Yes, sir.



514 St. Paul Fire and Marine Ins. Co.

(Testimony of William B. Jackliiig.)

Q. And that is south of Circle hundreds of miles,

south of Circle City?

A. About three hundred miles.

Q. How far is Dawson from Circle City?

A. I mean Dawson is about three hundred miles.

Q. Then the head waters of the Yukon River are

still a long ways south of that, and that is Avhere

the thaAving begins. A. Yes.

(Testimony of witness closed.)

WILLIAM B. JACKLING, produced as a witness

in behalf of libelant being first duly cautioned and

sworn, testified as folloAvs:

Q. (Mr. BOGLE.) Where do you live!

A. 420 Seneca Street, Seattle.

Q. What is your business?

A. Marine engineer.

Q. How long have you been engaged in that busi-

ness? A. About twenty-nine years.

Q. You are duly licensed as an engineer?

A. Yes, sir.

Q. How long have you held a license?

A.. (Referring to documents.) I can tell you by

a reference.

Q. Well, approximatelv ?

A. Twentv-two vears.
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Q. Have yon been following that business during

all that time?

A. Yes, sir, the majorit.y of the time.

Q. Have you had any experience on the river

boats on the Yukon River, between St. Michael and

Dawson? A. Yes, sir.

Q. How many years?

A. I went up there first on the Yukon River in

the year 1898, for the N. A. T. & T. Company. From

that time on I have been on the Yukon River every

year on diiferent boats ?

Q. You were chief engineer on the steamer

"Robert Kerr" during the season of 1903?

A. Yes, sir.

Q. How long had you been on the steamer

"Robert Kerr" prior to that time?

A. Prior to that, I went on her the previous

years.

Q. How many trips did you make in the season

of 1902 on the "Robert Kerr"? A. One trip.

Q. How many in 1903.

A. One, and a part of a trip; one full trip and

then a trip back to Circle City.

Q. When are the dimensions of the "Kerr"?

A. I think the gross is about 38 foot beam and

about 185 or somewhere between 185 and 200 feet

—

somewhere between 180 and 200 feet—well, I am
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not sure about that, but I should judge somewhere

between 180 and 200 foot long.

Q. What is her draught, with say, 200 tons cargo?

A. If I remember rightly, about five feet or a

little over probably, probably more than that, or five

foot six with the wood and fuel on.

Q. The "Kerr" is equix^ped with refrigerating

machinery and refrigerating chambers?

A. Yes, sir.

Q. What is the character of that equipment?

A. Well, there is two seats of compresses, am-

monia compresses, vulcan manufacture.

Q. Generally, is the equipment complete?

A. Yes, sir, very complete.

Q. What are the size of her cold storage cham-

bers, the capacit}^ in tonnage?

A. I should judge about—with the way they stow

the meats in cases, I think there is about 220 tons

or probably 230 tons.

Q. That is tons wciglit, you refer to?

A. Yes, sir.

Q. With a full cargo of 220 or 225 tons weight

of refrigerated meat, that is about all the cargo

should carry, is it not?

A. About all she should carry, yes, sir.

Q. Along the river

—

A. Always, excepting- the fuel.
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Q. Along the river you have to carry consider-

able quantities of fuel, do you not?

A. Yes, sir.

Q. Does the "Kerr" burn coal or wood?

A. Wood.

Q. What is the capacity of her boilers?

A. The size you mean?

Q. The size.

A. The size of her boilers are 16 foot long and 42

inches in diameter, each boiler, three of them, cylin-

drical boilers, return tubular.

Q. Are her engines of proportionate power?

A. Yes, sir; the engines are 20 inch diameter of

cylinder and 5 foot stroke.

Q. What time did you leave St. Michael on the

last voyage of September, 1903, the voyage when you

reached Circle City?

XV. Some time during the latter part of August,

I could not name the day.

Q. Did you have a full cargo ? A. Yes, sir.

Q. Of refrigerated products?

A. Of refrigerated products.

Q. Did you receive that cargo from tlie steamer

"Elihu Thompson"?

A. Yes, sir.

Q. What was the condition of the boilers of the

steamer "Robert Kerr" at the time you commenced
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that voyage from St. Michael up the river to Daw-

son? A. In good condition, apparently.

Q. Are the boilers on the '

'Kerr '

' of sufficient size

to furnish steam power enough to carry her against

the current of the Yukon River ? A. Yes, sir.

Q. Are those the same boilers which she has had

since you first knew the steamer on the river?

A. Yes, sir.

Q. And she has been operating how many years

on the Yukon? A. Since 1898, I think.

Q. Where do you strike the strongest currents

on the Yukon River on the trip from St. Michael to

Dawson ?

A. The strongest currents are on the Yukon Flats,

and above Forty Mile.

Q. Is that above or below Circle?

A. One is above Circle and the other below Circle.

Q. On the voyage in question did you pass those

currents under your own steam?

A. On the voyage we went as for as Circle City,

and we did not pass the upper current.

Q. I mean the current below Circle City ?

A. Yes, sir.

Q. How were the "Kerr's" engines at the time

you left St. Michael? A. In good condition.

Q. Was there any defect about any jiarticular
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proj^elling maeliinery, either the engines or boilers

at the tinie you left St. Michael ? A. Xone.

Q. Were the boilers overhauled at St. Michael

during the time you were in port? A. Yes.

Q. By whom ?

A. I had the boiler maker that was employed by

the X. C. Co., come over and expand a number of

tubes and recalk them.

Q. Does that ordinarily become necessary with

river steamers ? A. Quite frequently.

Q. Is the man whom you refer to, the Mr. Jones

who has just testified? A. Yes.

Q. How many tubes did he repair at that tune, do

you remember?

A. I should judge he expanded about ninety and

went over the Ijalance of the tubes and rebeaded

them; went over with the callving tool and rebeaded

and expanded about ninety on one end and went

over the whole of the ends of the boiler.

Q. Does that cover all three of the boilers?

A. Yes.

Q. Did you api)ly any test to the boilers after

he finished?

A. Yes, sir, after the boilers were cleaned and

the tubes expanded and rebeaded we filled them witli

water and pumped a pressure of 150 pounds, cold

water pressure, hydrostatic pressure, or probably a
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trifle over that, and let it stand there, I should judge

from fifteen minutes to half an hour.

Q. Is that a severe test to apply to boilers ?

A. It is nearly as severe as the United States in-

spectors on good boilers.

Q. How did she stand it?

A. Well, there was no leak.

Q. You were on the steamer when she went into

winter quarters above Circle City?

A. I was on her until she was placed in position

for winter quarters, yes, sir.

Q. Are you familiar with the slough where she

was moored?

A. Well, nothing only the familiarity I gained

by being there in the spring of 1904.

Q. Did the "Kerr" have any difficulty on account

of low water in getting up the river on that trip?

A. Yes, sir.

Q. Where did she have the first difficulty?

A. The first difficulty was at Fort Yukon, or right

opposite Fort Yukon.

Q. The "Kerr" carried a tow? A. Yes.

Q. When she came from St. Michael.

A. Yes.

Q. Where did she leave the tow.

A. At Fort Yukon.

Q. What was loaded on that barge ?
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A. Hay and grain and stores.

Q. What was the difficulty that she experienced

at Fort Yukon %

A. Unable to get over a bar, low water.

Q. How did she finallly get over it?

A. Well, we went back from the bar and landed

our scow at Fort Yukon and moored it, and during

the evening or night I think the water had raised

a trifle, and we passed over that bar that w^e struck

on the day before, successfully, touched it as we

went over, and finally pushed our way over it.

Q. Where did you strike the next difficulty.

A. The next difficulty we struck was with the

bar they call the Two Pipe Bar.

Q. Do you remember the date when you struck

that bar?

A. No, I do not; I know we were there six or

seven days.

Q. Do you remember—is that the bar that the

"Rock Island" endeavored to relieve you from?

A. Yes.

Q. How many days were you on the bar when

the "Rock Island" tried to relieve you?

A. I think we were on there two or three days,

I am not sure exactly, but I think about two or three

days.

Q. You did finally get off?
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A. Yes, we got off.

Q. How far is that .bar below Circle City ?

A. Just about fifty miles, probably less.

Q. How was the water flowing at that time, was

it getting lower?

A. Getting lower all the time.

Q. Was there any ice showing in the river at that

time?

A. Nothing except a little scale ice in'the sloughs

where there was no current.

Q. After you got oft' the bar at Two Pipe Bar,

did you have any other difficulty on account of bars

or low water before you reached Circle City?

A. Yes, at Twelve Mile Bar.

Q. How did you manage to get over that bar ?

A. We discharged a great portion of our cargo

into the steamer "Lightning" and then

—

Q. Do you remember how many voj^ages the

"Lightning" made with cargo from the "Kerr"?

A. Two or three, I could not say exactly, j)roba-

bly more, but I do not think it was an}^ less than

three.

Q. What did she do with the cargo when she

took it from the '

' Kerr, '

' where did she take it to and

leave it?

A. She took a part of it up to Circle City and
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discharged it there and came back and took another

cargo.

Q, Did she have a barge that she utilized?

A. Yes, she had a barge.

Q. Was part of the cargo carried in the barge?

A. A part of the cargo was carried in the barge,

yes, sir.

Q. How long did it take to lighter the cargo in

that way, so as to enable you to cross Twelve Mile

Bar, how many days were you detained there in this

transfer of the cargo.

A. I cannot say for certain; it was two or three

days; somewhere between two and four days alto-

gether.

Q. Did you pick up your cargo again after you

got over the bar ?

A. No, sir, she took it on up—we took a part of

it on board at Circle City.

Q. What became of the other?

A. The ''Lightning" took that on up the river,

and made an effort to get to Dawson with it.

Q. Was there any ice in the river at that time

as far down as Circle City, at the time the "Light-

ning" left the ''Kerr" at Circle?

A. I think there was a little scale ice; it don't

seem to me there was any ice at Circle City, but the

water was extremely low and they could not

—
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Q. What bars are there above Circle City, be-

tween there and Dawson?

A. The first bar above there, I think, is called the

Tacoma bar.

Q. You are familiar with the stage of water over

those bars? A. Ordinarily, yes.

Q. In your judgment, would the '*Kerr" have

been able to have crossed those bar?

A. Not as I remember it from going up in the

'^ Lightning," she would have been unable to cross

with her cargo on her.

Q. How far above the company's store at Circle

City was the ''Kerr" moored?

A. Well, I should judge a thousand yards.

Q. Where was she moored, in what kind of water ?

A. In still water, in the mouth of the slough.

Q. Is the head of that slough open or closed?

A. Well, it was closed the last year when I came

down through the slough, I came down through that

slough and the slough was closed above; the river

was below the mouth of the slough.

Q. You stated you had no personal knowledge as

to how it was previous years? A. No.

Q. That was in the spring of 1904, you came

down ? A. Yes, sir.

Q. You went in in the spring of 1904 to where

the "Kerr" had wintered, didn't vou?

A. Yes, sir.
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Q. What time did you leave the Sound here?

A. I think I left here shortly after the 15th of

March; it seems to me that Captain Blair, the pilot

of the steamer and myself

—

Q. What route did you take to get in there 1

A. I went from here to Skagway, and from Skag-

way to White Horse, and from White Horse to Daw-

son, and then on down the river.

Q. That was prior to the opening of navigation ?

A. Yes, sir.

Q. You went in over the ice? A. Yes, sir.

Q. What force did you and Captain Blair take

with you when you went in to the "Kerr"?

A. I took in a fireman and two oilers, I think,

and Captain Blair took in for the deck department,

four or five or six men.

Q. When did you reach the "Kerr"?

A. I think we got in there about the 5th or 6th

of April.

Q. Describe, in a general way, what was done by

your party towards saving the "Kerr" and avoiding

danger of loss.

(Respondent objects as irrelevant, inmiaterial and

incompetent.)

A. The engineer's department went to work to

get the engines put together; they are always taken

apart—engines and boilers are taken apart—the
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boilers are opened and cleaned out and dried, and the

engines are taken apart and oiled in the fall, and

put together in the spring. After our arrival in

Circle City the engineer's department proceeded to

23ut the engines in condition and to get the boilers

in condition and to put them together, and make

joints and put pipes together that had to be severed

in the fall of the year, and get ready for steam. Dur-

ing this time the deck department, with the men

we took down with us and what they could hire in

Circle City, were sawing ice and getting the ice out

of the way so as to move the boat farther ahead un-

der the side of the slough, to avoid the ice that was

supposed to run in the break-up.

Q. In point of fact, did any ice come down

through the slough and break up ?

A. Very little ice came down through the slougli

that year.

Q. Mr. Jackling, have you had any experience

in operating refrigerator machinery?

A. Yes, a little.

Q. Do you know about what temperature is re-

quired to preserve frozen meats, so they will not

deteriorate or spoil?

A. Well, yes, I think I do.

Q. About what temperature is necessary to pre-

serve them ?
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A. Well, meats, beef, pork and mutton requires

to be held not higher 27 degrees Fahrenheit, and tur-

keys or ducks and things like that, they try to keep

lower, say twenty-five or twenty-six. Beef will stand

the highest temperature, which is about twenty-seven

degrees and remain all right for awhile.

Q. What is the effect upon beef, mutton, poultry

and fish which has been carried in refrigeration, if

it is permitted to stay in a temperature above that

so as to thaw to any extent '^

A. The poultry will spoil; turkeys will spoil im-

mediately, and it is hard to tell—chickens will stand

pretty well and ducks will stand quite well, ]3ut tur-

keys will destroy rapidly, and pork will destroy

rapidly; mutton and beef will stand a higher tem-

perature for a short time.

Q. What would be the effect if beef and mutton,

frozen, was exposed to a temperature of thirty-three

for a period of ten days'?

A. You would not have any beef or mutton; it

would be destroyed; that is, 3^ou take beef after be-

ing frozen and then let it remain for a period of ten

(lays at a temperature of thirty-three, it would de-

stroy more rapidly than fresh beef that was killed

and hung out at thirty-three. It would be destroyed

altogether—it would destroy in five days.
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Q. Was it practicable, or possible to have made

a cahce or ice-house there at Circle City, or opposite

or near the point where the "Kerr" was, and have

carried this cargo of refrigerated products in this

ice-house or cache during the spring, until the river

was clear, so that it could have been pi\t back on the

boat, and preserve it ?

A. I think it was; I should judge it was about

was practicable.

Q. Explain why.

A. Well, an ice-house, to be built to retain tem-

peratures below 30 degres, or we will say 27 degress,

would have to be built and have ice in it and around

it, and above it; and then the walls should be filled

with—there should be asbestos and sawdust spaces,

and perfecth^ insulated, and then drip pans for it,

and drains underneath. It is possible to build such

a house as that, but it would be impracticable.

Q. Was it possible under the conditions that ex-

isted at that point at that time, during the winter?

A. I do not think it was possible to build an ice-

house which would have been successful in preserv-

ing the meat during the spring.

Q. How was the temperature when you reached

the "Kerr" on the 4th of April.

A. On the 5th or 6th of April.
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Q. On the 5tli or 6tli of April, 1904, how was the

temperature at that time ?

A. Thawing in the daytimes and freezing nights

part of the time.

Q. And Avhen did the river clear out so that it was

open to navigation ?

A. I think it was possible, but I do not think it

the 9th of May, I think, along about that time, be-

tween the 8th and 12th of May some place; that is,

it was not open for navigation until long after that.

Q. Would it have been possible to have carried

the cargo of the ''Kerr," approximately 200 tons

of refrigerated stuff, during such weather as you had

from the time of your arrival on the 6th of April

until the river opened so that it could be put back

on the l3oat; in any ice-house which could have been

l)uilt there at Circle City, with the material available

during the fall and winter of 1903 and 1904.

A. Not so as to save the cargo ; I do not think you

could carry a stock of meats of that kind in any

ice-house which you could build; I do not believe

it would be possible to build an ice-house in Seattle

with all the equipment they have here, and carry

200 tons of beef for two months and to have it intact.

Q. You are speaking of taking refrigerated beef

to start with ?
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A. I am talking abont having to start ont with

refrigerated beef—beef that had once been frozen.

Q. Assuming that it was possible to have obtained

the material and built the iDest ice-honse which could

have been built to carry that amount of stuff, what

would it have cost to shi^) the material in there and

build it.

Mr. BRONSON.—I object to that on the ground

that the witness is not shoAvn to be cjualifiecl to tes-

tify as to that.

A. I do not know; I should .judge it would cost

fifty or sixty thousand dollars up there to build an ice-

house.

Q. (Mr. BOULE.) Was there any way, Mr.

Jaekling, that this cargo could have been saved, ex-

cept to have moved it during tbe wiiiter time into

Dawson, or leaving: it on board the boat and take

the chances of the boat being saved ?

A. Well, you say to either leave it on the boat

—

O. Yes, was there any other way to save the car-

go ? A. None that I know of.

0. Vrhat temperature do you maintain on the

''Kerr" when she is carrying cargo of refrigeratered

meats going up ?

A. I try to maintain a temperature of about 1.8 de-

grees Fahrenheit.
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Q. Did you see the "Lightning" any more after

to proceed up the river.

A. I went up on her quite a ways.

Q. Where did you leave her ?

A. I left her at a point on the Yukon Elver op-

posite Washington Creek.

Q. Did she winter there?

A. Yes, just about where we left her.

Q. What was the condition in the river at the

time you left her there ?

A. Full of ice. The ice was very thick ; we were

unahle to go through—the "Lightning" was unable

to proced up the river.

Q. Were you there then when she was put into

winter quarters ? A. Yes, sir.

Q. Was there any thing that the captain could

have done with her that he did not do ; could he have

gotten through to Dawson with her ?

A. With the '
' Lightning '

' %

Q. Yes. A. Ko.

Q. The "Lightning" had no refrigeratio]i ma-

chinery? A. No, sir.

Q. If the cargo which the "Lightning" liad, this

refrigerated meat and poultry had been left on board

until the foUoAving spring, what would have been

the result as to the cargo %
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A. You could not have done anj^thing with it at

all. You would simply had to have thrown it out in

the river.

Q. Did you see the "Lightning" tlie next spring?

A. Yes, twice.

Q. When you went down the ri^-er on the trail did

you see her? A. Yes.

Q. What was her condition ?

A. I went pass the "Lightning" about 400 yards;

by looking out of the sleigh you could just see the

"Lightning's" house above the ice, on each side of it;

that was going down the river in the early part of

April.

Q. She was in the bed of the river or up on the

shore ?

A. She was close to the shore, under the lea of a

bar.

Q. Then did you see her again after the break-up

of the ice ?

A. Yes, I saw her after we started up the river

with the "Kerr."

Q. Where was she then?

A. She was projecting out on the edge of the

bank; half of the boat was lying lengthwise of the

river, and half of her was on the l)ank, the other half

was out with props under her.
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Cross-examination.

Q. (Mr. BRONSON.) By whom are you em-

l^loyed now, Captain ?

A. By nobody at present.

Q. To wliom are you under contract*?

A. Nobody; I do not know whether I will work

for the Pacific Cold Storage Company or who, next

spring.

Q. Haven't you got any negotiations on for the

Pacific Cold Storage ComjDany for tliis sj)ring ?

A. No, sir.

Q. No arrangements for any employment at all ?

A. No, sir.

Q. Did you have any troul^le with any of the tubes

of the boiler, or either of them, going up the river

that last trip ? A. No, sir.

Q. What was the dimensions of the cold storage

plant on the "Kerr"?

A. I cannot give you the exact dimensions.

Q. As near as you can ?

A. I should judge approximately they are about

—the two rooms are about 80 foot long, I should

judge—that is my judgment—about 16 foot wide b}^

9 or 10 foot high; those two rooms. Then there is

one room about

—

Q. You mean those two rooms are each of the

dimensions you have given?
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A. Each of a]joiit the dimensions I have given,

and then there are—hold on— there is one about that

size and then there is one of them rooms with a small

room taken off of it, 16x8x9, and then forward of that

there are two rooms about 16x9 by about 8 I should

judge, probably a trifle more.

Q. Then there is one room about 80x16x9 ?

A. I should judge, and perhaps a trifle more.

Q. And then there is one room a])out

—

A. 72x16x9.

Q. And then there are two ?

A. And then there is another room about 8x16x9.

Q. Is that the refrigerator-room?

A. Yes; then there is two forward, each 16x8x9,

probably a trifle wider.

Q. That represents the cubical contents of the re-

frigerator capacity of the "Kerr"? A. Yes.

Q. In other words, that represents the cubical con-

tents of the refrigerator cargo of the '

' Kerr, '

' ()r was

that space all filled ?

A. That space was all filled, I think.

Q. A good deal of that is suspended, is it not ?

A. No, sir.

Q. Is it packed solid like a cargo?

A. Yes. That is only ni}^ judgment of the sizes

of the rooms, you understand.

Q. The length of the ''Kerr" is about 185 feet?
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A. Yes, I should judge.

Q. How much of that length would be taken up

by her engine-rooms ?

A, I should judge about, from the forward bulk-

head of the engine-room to the after end, would ])e

thirty or thirty-five feet.

How large are the boiler-room'?

A. The boiler-room fits right in between those

two forward cold storage rooms.

Q. How much of that is taken by her piston rods

and all that?

A. That thirty feet from the stern is taken up

by the engine-room entirely (here the witness illus-

trates the construction of the "Kerr" to the coun-

sel).

Q. Wliatis the point at which water freezes?

A. About 31 degrees, or 32, Fahrenheit.

Q. Nothing thaws below 32, does it?

A. I don't know; I think it does, yes, sir.

Q. Are you willing to give that as your opinion?

A. I am not positive as to thawing below 32; I

am laboring under the impression that it does

though, a little less than 32 as marked by the aver-

age themometer.

Q. Well, that is the point at which water freezes ?

A. Tliirty-two degrees Fahrenheit.
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Q. There is considerable timber there at Circle

City? A. No, sir.

Q. Is there not considerable of small timber

around there ?

A. No, sir, not close to Circle City.

Q. Is there not right below there on the islands?

A. Within five or six miles or ten miles?

Q. Within a mile and a half? A. No, sir.

Q. What would be your nearest estimate ?

A. About seven or eight miles, I should judge.

Q. Is it not a well-known fact that the moss of

that county is one of the most perfect natural non-

conductors of heat that is known ?

A. No, I do not think it is a fact.

Q. Is it not a fact that it never thaws more than

a foot beneath that moss in that country?

A. That would not prove that it was a noncon-

ductor of heat.

Q. Is it not a fact that the ground never thaws

more than a foot below^ that moss all through the

sununer ? A.I do not know that.

Q. Have you had any experience in building ice-

houses ?

A. No, I have not, not personal experience.

Q. You would not maintain, would you, that

anything could thaw within a cake of ice, no matter
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what the temperature outside of that cake of ice

would be?

A. If it was frozen in a solid cake of ice I should

not maintain it would thaw in there, but I would not

maintain that it would not be destroyed in there.

Q. You think it might ])e destroyed then in a

cake of ice? A. Yes, sir.

Q. Don't you know that recently the preserved

flesh of pre-historic creatures have been found in Si-

beria in just as perfect state of preservation as if re-

cently killed, while it must have been in there count-

less of thousands of years ago, when those animals

were frozen in there ; don 't you know that is a fact ?

A. Xo more than I know that this tremendous

diamond has been found in South Africa.

Q. You do not know that as a fact then?

A. No, sir.

Q. You think it would not he possible and prac-

ticable to preserve the cargo of the "Kerr" in an

ice-house there under the conditions which sur-

rounded the "Kerr" at that time?

A. I do not think it would, not until the spring;

no, sir.

Q. How long is it after the ice breaks out of the

river until the river is navigable?

A. It is probably seven or eight days.
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Q. And when it goes out it goes out witli a rush,

does it not? A. Yes, to a great extent.

Q. It passes out in seven or eight days' time?

A. Yes.

Q. The "Kerr" would not have been in any dan-

ger until the ice broke up, would it ?

A. It would not be in danger until tlie ir-e started

to run?

Q. Yes.

A. Slie was in danger continuously.

O. Was she in danger in the winter ?

A. Yes, any boat that is in the Yukon Eiver.

Q. From what source—is any boat that is in a

slough in the Yukon Eiver in any danger ?

A. The contraction of the ice Avould break her.

Q. As to her cargo, is there any danger?

A. Wait a moment—a boat in a slough, the con-

tractor of the ice would freeze the sides in.

Q. Is her cargo in any danger?

A. I think it would be if tlie hull is broke and de-

stroj^ed.

Q. Did you ever hear of the hull of a boat being

destroyed in the middle of the winter ?

A. Yes, fifteen or sixteen timbers have been

crushed in.

Q. And the boat destroyed?
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A. Well, slie was not destroyed, because they cut

the ice around her and relieved her.

Q. That is, all the boats in that country are

frozen in in the winter-time ?

A. Yes, sir, a great many of them—some of

them.

Q. They are all, are they not ?

A. Some of them are hauled out, and the water re-

cedes, and those that are not frozen in—those that

are left in the water are frozen In.

Q. What are they hauled out for?

A. To protect them.

Q. Does it cost as much as the boat is worth to

haul them out?

A. In some instances it costs more, so they say,

I never hauled a boat out.

Q. This cargo would not have been in any mate-

rial danger until the ice began to run in the spring,

would it?

A. Well, from the time—the material danger un-

til the ice began to run in the spring ?

Q. Yes.

A. From the time the boat was put in water

quarters ?

Q. Yes.

A. I do not think it would l)o until after the ice

began to run.
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Q. Then the tune that cargo would have to be

protected by removal would be from the time that

the indications of the l)reaking-up of the river in the

sj)ring, until the river was navigable?

A. Yes.

Q. You say for seven or eight days?

A. Well, there was—say twenty days, or from

ten or fifteen or t^^enty days.

Q. The danger could not exist until the river

w^as breaking up.

A. Hold on a minute. Now the question is this

—

the water rises there continually in the river from

the time it begins to thaw it

—

Q. That is when you begin to cut the ice out?

A. It thaws all the way down the river continu-

ally from Ai3ril until the following fall, and it be-

gins to freeze and there is always a rise and lower-

ing of the water, [b^ow, at Circle City it was thawing

there and the ice was rising
;
just as soon as that ice

began to rise the ca.rgo of that boat would have to be

removed.

Q. Didn't you, as a matter of fact, cut the ice

around the boat? A. Yes.

Q. That prevented any pressure on the boat?

A. It relieves the boat.

Q. That is comparatively a simple process.

A. A simple process.
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Q. So that as soon as you get the ice cut out there

was no danger to the boat ? A. To the hull.

Q. And you did that? A. Yes.

Q. So that the only time that you would have to

preserve that cargo off from the "Eobert Kerr"

would he from the time when it was in danger of the

riA'er breaking up, until the river navigation was

completed ? A. Yes.

Q. Do you consider that it woidd have been im-

practicable for that length of time to have con-

structed, with all of the ice you had at hand there

and other material, as close as it was, to have con-

structed, we will say, a temporary ice-house of an

efficient character, not to last all summer, l)ut to last

two weeks.

A. I think it would, Avith the help we had there it

would have been impossible. I do not think we could

have got men enough in Circle City.

Q. How far is it to Dawson City?

A. About 300 miles, I should judge.

Q. How long would it take to get men down

from Dawson?

A. You could not get them down there at that

time at all.

O. How did vou get down vourself ?

A. I went down in the early part of April ; I left

about the latter part of March and I Avent down in



542 St. Paul Fire and Marine Ins. Co.

(Testimony of William B. Jackling.)

a stage sled part of tlie way and walked part of the

way.

Q. Yon went down in a sleigli ? A. Yes.

Q. Didn't yon say yon went by the "Lightning"

in the sleigh? A. Yes, in a sleigh.

Q. How far was that from Circle City?

A. About sixty-five miles above Circle City.

Q. ^^Hiere were 3^ou sledding?

A. I was sledding?

A. I was sledding

—

Q. On the river?

A. On the river.

Q. What clothing did you have?

A. I was dressed about like I am now; in fact

I had this same coat and vest on.

Q. Did you have any overcoat or furs?

A. I had a light overcoat.

Q. Eight in the sleigh? A. Yes.

Q. You did not have any heavier clothing ?

A. No, sir; I had a coat in case it got could, I had

a fur cape with me.

Eedirect Examination.

Q. (Mr. BOGLE.) Mr. Jackling, was there any

lumber at Circle City out of which you could have in-

sulated any building for an ice-house.

A. No, sir, I do not think there was any lumber.



vs. The Pacific Cold Storage Company. 543

(Testimony of William B. Jackling.)

Q. Was there any building which could have been

used as an ice-house for the cargo ?

A. There Avas buildings there; I do not know

whether they could use them—I don't see how they

could utilize them for an ice-house—they would have

to insulate them.

Q. Then you had neither the material nor the

men '?

A. No, sir. Even if we had the material we didn't

have the men. You must remember that the '

' Kerr '

'

was not located at Circle City—she was at Circle and

not at Circle—she was a thousand }:ards above the

stores, and then she was a thousand yards from the

bank, where it was utterly impossible to get her close

to Circle City.

Q. Is it possil^le to determine in advance just

Avhcn the ice is going to break up in the river'?

A. No, sir; I wish I could.

Q. Even if you are there and you see it, can you

t<dl witliin ten days when it is going to break up?

A. No, sir.

Q. How much water was there in the slough when

you cut away the ice and removed the cargo?

A. Right at the forward end of tlie "Kerr" tliere

was a])out six inches of water underneath when I

measured down, and when she struck I measured

about six inches of water under the bow, and then I

cut the ice away from her and then they harded lier
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up towards the big wing-dam that they built to pro-

tect her against the ice coming down the slough.

Q. She had no cargo in at that tune ?

A. No, sir.

Q. How much additional draft would the full

cargo have given her ?

Q. I should judge it would have given her three

foot additional draft.

Q. And if she had any cargo in her she would have

been on the ground ? A. Yes, sir.

Q. Is there any other refrigerator steamer on the

Yukon River?

A. None on the Yukon Eiyer directly; there is

no refrigerator steamer—there are steamers on the

river with a little bit of refrigerator plant for their

own stores which would refrigerate a ton or so, just

an ice house.

Q. There was no steamer could have taken care of

the ''Kerr's" cargo from Circle City to Dawson if

the "Kerr" had been lost. A. No, sir.

Q. If the "Kerr" had been lost during the winter

and you had the cargo ashore and saved, you could

not have saved it.

(Respondent objects as irrelevant, imaterial and

incompetent.)

A. I do not see how they could have saved it ; no,

sir.
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Q. (Mr. BRONSON.) As a matter of fact, the

'

' Kerr '

' was not lost or injured, was she ?

A. No, sir, she was not lost or injured.

Q. She was not injured? A. No, sir.

(Testimony of witness closed. Whereupon further

proceedings are adjourned to be taken up by agree-

ment between the parties.)

Seattle, March 27, 1905.

Continuation of proceedings pursuant to agree-

ment.

Present: Mr. BOGLE, for the Libelant.

Mr. BRONSON, for the Claimant.

CHARLES RICHARDSON, a witness produced

on behalf of the libelant being duly sworn, testified as

follows

:

Q. (Mr. BOGLE.) State your name, residence,

and occupation?

A. Charles Richardson; Tacoma, Washington;

president of the Pacific Cold Storage Company.

Q. How long have you been president of the Pa-

cific Cold Storage Company?

A. Since its organization, about six or seven

years, I think.

Q. You know the steamer "Robert Kerr?"

A. Yes, sir.

Q. To whom does that belong?
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A. It belongs to the Pacific Cold Storage Com-

pany.

Q. How long lias that compan}^ owned the

''Kerr?"

A. I think abont four years,

Q. Where has the "Kerr" been o^Derating during

that time?

A. Between Dawson and St. Michael, Alaska.

Q. Has she been operated every j^ear?

A. Yes, sir.

Q. How many tri]is a year does she make ?

A. She has always made, I think two, excepting

last year she made one trip.

Q. What was the reason she made only one trip

last year ?

Mr. BEONSON.—I object as incompetent, irrele-

vant and immaterial.

A. She was caught in the ice and we did not know

whether she would come out in time to get the cargo

off her, so we were limited to one trip on that account.

Q. You say it was caught in the ice. When ?

A. I should say in Se])tember; in the latter part

of September, 1903.

Q. From wliat point is the cargo shipped to make

connection with the "Kerr" at St. Michael?
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Mr. BRONSON.—T object as incompetent, irrele-

vant and immaterial.

A. From Tacoma.

Q. What other steamers does the Pacific Cold

Storage Company operate in connection with the

^'Kerrr'

A. The '

' Elihne Thompson. '

'

Q. Is that the steamer that runs ]:)etween Tacoma

and St. Michael?

A. Yes, sir, and carries cargo—cold storage for

the ''Kerr."

Q. Is the steamer "Elihue Thom]:»son" equipped

with cold storage accommodations?

A. Yes, sir, slie has cold storage for the purpose

of su]:>plying lu'anches of the cold storage company's

Imsiness.

Q. At what points in the northern country does

the Pacific Cold Storage Company carry on business I

A. At Nome, St. Michael, Gil^lwn, Eagle, DaAvson,

and Fairlianks.

Q. In what kind of products does tlie company

deal?

A. Cold storage products, meats most generally.

Q. Are all these stations supplied by means of

tlie "Elihue Thompson" and the "Pobert Kerr?"

Mr. BPONSON.—I object, as incompetent, irre-

levant and immaterial.
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A. Yes, excepting some that is shipped on the

hoof and some merchandise other than that shipped

in cold storage.

Q. Where does the ''Kerr" ordinarily winter?

A. She has wintered at Daw^son every year except

in the past year, when she wintered at Cheno.

Q. AYhere did she winter in the winter of 1903 and

1904?

A. She wintered at a point near Circle, I think,

in 1903 ; that is the winter of 1903-04, that is in Sept-

ember, nntil the opening of navigation.

Q. What is the carrying capacity of the steamer

''Robert Kerr?"

A. Well, the cold storage capacity is abont 115

tons, or thereabouts. It has varied, according to the

way it is stowed.

Q. Plow much?

A. 115 tons is about the maximum; and we get

on her from 100 to 108 or 110, I think, as a rule—

I

mean 200, 1 did not mean 100. 215, tons, when I said

110 I meant 215 tons. We generally put on her from

200 to 208 to 210 tons.

Q. What carrying capacity has she out-ide of

her cold storage.

A. Well, it is estimated to be about between forty

to fifty tons, ordinarily.
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Q. What fuel does she use from St. Michael until

she reaches the timber belt along the Yukon river ?

A. Why, we generally put about forty or lifty

tons of coal on.

Q. Do you know at what point she first strikes

timljer, where she gets wood for fuel?

A. I could not say, but sometime after she gets

over the flats in the mouth of the river. I don 't know

just where, how far \x^ it is.

Q. Did the Pacific Cold Storage Company insure

the cargo that was sent up on the "Eliliue Thomp-

son, leaving Tacoma in the latter part of Jul}^, 1903 %

A. It did.

Q. "^^^ith what company did you effect the insur-

ance ?

A. The St. Paul, Fire and Marine Insurance

Company.

Q. Look at the paper I now hand you and state

if that is the jDolicy of insurance that was issued by

the Respondent Company, covering that voj^age?

A. It is.

Mr. BOGLE.—I offer the paper in evidence.

(Paper marked Libelant's Exhibit "G" filed and

returned herewith.)

Q. Did you act for the Pacific Cold Storage Com-

pany in effecting this insurance? A. I did.
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Q. Who represented the ResjDondent Company in

the contract or arrangement for taking out the in-

surance ?

Mr. BEONSOX.—I object as incompetent, irrele-

vant and immaterial.

A. A. M. Harrison & Co.

Q. What particular person represented that

party?

Mr. BEONSON.—I renew my ol^jection.

A. I talked particularly with Mr. Harrison with

regard to the policy on the Yukon on cargo, in the

early part of the season, and arranged with him as

to the kind of policy that he woidd issue to us during

the season. Afterwards I talked with Mr. Cleverden

and Mr. Houck.

Q. At the time this policy was issued, all tliese

agents knew of the character of the cargo that was

being shipped ?

A. They did ; it was particularly discussed. Both

with Harrison and other representatives of M. C.

Harrison & Co.

Q. Did you exhi])it the invoice of the slii|)ment,

or state the (^ost price of the shipment at the time to

the party who issued this policy to you?

A. I did.

Q. Who was that?
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A. I think it was Mr. Houek at that time. T re-

member calling Mr. Demnan in at the time the policy

was issued and getting a statement from him of the

amount of the shipment and explained the amount to

^Ir. Houek at the time the policy was issued.

Q. You were not north during the fall of 1903,

and you have no personal knowledge of the disaster

that occurred to the cargo on the trip ?

A. Xone, excepting such as I received by corre-

spondence and in discussions with different em-

ployees and officers of the company.

Q. About what time did you first get infoiTnation

that the "Kerr" was stranded or would be unable to

reach Dawson?

A. I could not tell the date definitely, but it was

the latter part of September or the early p>art of

October, as I remember it, of 1903.

Q. AMiat inquiry, if any, did you make to ascer-

tain the j)osition of the "Kerr", and whether she was

in a position of safety or i^robable danger, and what

was the result of the inquiries made hy you ?

A. I had the suiDerintendent of the company make

careful inquir}^ and submit it to me ; sketches of her

2X)sition on the Yukon, showing in what way she lay.

I also made inquiry in a general way of everybody

that I could find who was familiar with the situation

up there, and estimated, as I could the general history
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of the location and the dangers in which the "Kerr"

was.

Mr. BEONSON.—I move to strike ont the part of

the answer referring to the dangers in which the

"Kerr" was, as not responsive to the question, and

u23on the ground that so far the witness has not shown

that he personally knows anything about it, or did

know anything about it, so as to qualify him to testi-

fy from his own knowledge.

Q. Can you recall the names of any of the ^^ersons

from whom you obtained the information as to the

conditions j^revailing along the Yukon River at the

point where the "Kerr" was purported to be winter-

ing^

A. It is rather difficult for me to say, because a

great deal of the talk was with the superintendent of

the company who saw various people ; but I am quite

sure that I talked with the engineer of the "Kerr"

later or with Captain Blair, and I think Captain

Depew ; and there were a number of captains brought

into the office, and other people whose names I do not

remember. I remember having on my desk a plat

and a description of it, and referring to it for quite

a number of people, I do not remember all their

names.

Q. Did you ascertain from them their opinion as
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to Avhether the
'

' Kerr '

' was in a position of safety or

danger. A. I did.

Q. From all the information obtained by yon dnr-

ing the fall of 1903, what conclusion did you reach as

to whether the cargo on board the "Kerr" was in

danger or not ?

Mr. BRONSON.—I object as incompetent, irrele-

vant and inmiaterial ; and on further ground that the

witness is attempting to testify as to things which

were told him by others, and conclusions which he is

supposed to have drawn from things that were told

him by others, and constituting merely conclusions

of the witness and based on hearsay evidence. And

the further objection that the conclusions which the

witness is asked to state must have been formed at a

time long subsequent to the transactions in question.

A. I came to the conclusion that there would be

very little hopes of saving the cargo in the condition

in which she was. This conclusion was l)ased upon

the statements of those familiar with the river; and

without exception they advised me that there was al-

most no chance to save it except by removal.

Mr. BRONSON.—I object and move to strike out

tlie latter part of the answer of the witness, in addi-

tion to the grounds heretofore stated and on the

further ground that it is not responsive to the ques-

tion.



554 St. Paul Fire and Marine Ins. Co.

(Testimony of Charles Richardson.)

Q. Did you, as i)resident of the Cold Storage

Company give any instructions as to the removal

of the cargo that was on board the "Kerr," during

the winter?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial.

A. 1 am very sure that I did; but I referred the

whole matter or a great portion of it to our counsel,

Mr. Bogle, who acted for us in the main in connec-

tion with it. My recollection is, however, that I

gave instructions to remove the "Kerr's" cargo.

Q. What rejDort, if any, did you make to the St.

Paul Fire and Marine Insurance Company, or to ]^»l.

C. Harrison & Co. agents, as to the position of the

steamer "Kerr"?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial.

A. I reported to them the condition in which she

was. Showed them drawings, shovvdng the way in

^vhich she was situated and told them ^vhat informa-

tion I had had as to the danger of the steamer and

cargo, and discussed with them the question of the

advisability of the removal of the cargo.

Q. What directions, if any, did \'0u receive from

them with regard to the removal of the cargo?

A. They said tliey were in a ])etter jiositiou to

judge

—
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Mr. BRONSON.—I object as incompetent, h'l-clc-

vant and immaterial, and not the best evidence.

A. They said they were in the best position to

judge of the danger to the cargo and the advisa])il-

ity of its removal and to go ahead and act u])on our

best judgment, and that they would stand by us in

it, and it would be satisfactory to them.

Q. Did you ever, at any time, take up with Mr.

M. C. Harrison or with Mr. Houck, the agent of

M. C. Harrison & Co., the question of expenses of

the removal and the question of the insurance com-

pany putting up the money to pay for the removal?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial.

A. I did.

Q. At what time was that?

A. I am unable to state the time accurately, but

it must have been in October or the early part of

November. I cannot fix the date definitely. I

think Harrison was here once himself, and the ques-

tion was discussed; and I discussed it on numerous

occasions with Mr. Houck; and they both promised

on many 0('casions, as late as January and as early

as 0('tober or November, that they would make an

advan(;e towards removal of the cargo of anywhere

from twenty to tliirt}^ thousand dollars. Pa])ers

were prepai'ed on several occasions, I think, in Mr.
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Bogle's office, showing some of these agreements, but

were not signed, for some reason. The main reason

being urged by Harrison & Co. at a later day, that

they could not get their re-insurers to advance the

money.

Mr. BRONSON.—I object to all the latter part of

his answer and move to strike it out as not respon-

sive to the question, and an answer such as proctor

for the respondent could not anticipate in order to

object in the first instance.

Q. Were M. C. Harrington & Co. the agents of

the respondent company informed by you that the

cargo would be removed during the winter, overland

to Dawson?

Mr. BRONSON.—I renew my last objection.

A. They were, and it was with the understanding

that they were to pay part of the removal charges,

if it was removed.

Mr. BRONSON.—I o])je('t and move to strike out

the latter part of the answer for the same reasons,

and further that there is no authority shown for

making the statement and it is not the best evidence.

Q. Did you on December 14, 1903, send a tele-

gram to M. C. Harrison & Co. as folloAvs:
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"Tacoma, Washing-ton, Dec. 14, 1903.

M. C. Harrison & Co., 319 California St. San Fran-

cisco.

I am surprised at the treatment vre are receiving

regarding insurance. I insist upon prompt ar-tion.

(Signed) CHARLES RICHARDSON."

Mr. BRONSON.—I object as incompetent, irrel-

evant and innnaterial and on the ground that tlie

telegram purports to have been sent long subsequent

to the occurrence of the matters which are in issue

here.

A. Yes, I sent that telegram.

Q. Have you a press copy in your office %

A. I have never examined to see; l)ut I always

take a press copy of everything of that sort.

Q. Will you send that to the Commissioner so

that it can be filed as an exhibit?

A. Yes, sir.

(Copy to be marked Libelant's Exhibit "H.")

Q. Look at the paper that I hand jow, and state

if tliat is the answer received b}^ you in reph' to that

telegram from Harrison? A. It is.

Mr. BOGLE. 1 ofi'er tliis in evidence.

:\rr. BRONSON.—I obiect to the introc^uctlon of

the paper as incompetent, irrelevant anl immaterial;
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not proved to have l^een authorized to be sent by the

respondent company.

Paper marked Libelant's Exhibit "I," filed and re-

turned herewith.

Q. Was this telegram delivered to you b}^ the

telegraph company in due course? A. It was.

Q. Did you at any time have a conversation with

Harrison yourself, after that, on the subject of this

loss, with reference to the respondent company

making an advance to }3ay the expenses of forward-

ing these goods to Dawson?

A. There were a great num.ber of conversations

had on the subject. I remember distinctly a con-

versation in San Francisco with Mr. Harrison, in

January of 1904, when I was on ni}^ way to London,

I went by to see them especially end I had a conver-

sation with him in San Francisco, on that subject.

Q. State v.diat that conversation was?

A. Why I complained to Harrison that he had

not kept his agreements to put up a part of the for-

warding charges, and he stated

—

Mr. BRONSON.—I object to all this as incom-

petent, irrelevant and immaterial.

A. He did not deny the understanding th;it he

was to do so, l3ut he stated the difficulty v^as v;ith the

re-insurers in London. I told liim tliot I was on

my way to London then and he said he vrished me to

sec them, and tIioi]ght that perhaps I could influence
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them to change their attitude in that res])ect. He

did give me a letter to his correspondent in London,

which turned out to be merely a letter of introduc-

tion; but asked me to take it up with him after I got

there, which I did.

Q. Did the respondent compan,y or M. C. Har-

rison & Co., or any one on behalf of that company,

ever at any time, object to the forwarding of these

goods overland to Dawson during the av inter of 1903

and 1904 '^

Mr. BRONSON.—I object as in-omiietent, in-el-

evant and immaterial.

A. They did not. The first objection I think,

that I heard, was after the adjustment liad been cf>m-

pleted, or about that time.

Q. Was any claim made b}^ any one on behalf of

the respondent compan;r at any time, that the cargo

was considered safe or that there was no necessity

for removing it in order to save it?

Mr. BRONSON.—I make the same o1)je<'tio]i.

A. No, sir, there was no intimation of that Ivind

or cLiim made of that sort.

Q. At the time of these various conversntions,

wlien it was ])eing arranged to forward tliese goods

overland to Dawson during the winto', (lid tbe re-

spondent or M. C. Harrison & Company or any rep-
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reseiitatives of theirs at any time disclaim liability on

the part of the respondent company for these for-

ward charges or the proper proportion of them or

whatever it might be ascertained to be ?

Mr. BEONSON.—I renew my objection.

A. They never did, but, on the contrary I sup-

posed all the time they were acting in direct har-

mony with us in removing the goods.

Q. Where were the expenses or forwarding these

goods pa,id'?

Mv. BEON>SOM,—I object as incompetent, irrel-

evant and iimnaterial.

A. Paid at Dawson.

Q. Were the vouchers forwarded from the Daw-

son office to the hom.e office in Tacoma? Yes, sir.

Q. When were they forwarded, all at one time,

or during the time the goods were being forwarded'?

A. Why, they were forwarded over a period of

several months; tlie vouchers were tidvcn for each

separate lia]:)ility and they were forv\'arded as they

were taken; the rest of them I don't tliiuk came in

until quite late in the season.

Q. Did tlie libelant compan}^ furnish lA. C. Harri-

son & Co. with itemized statements of the expenses

from time to time, while the goods were being for-

warded? A. They did.
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Q. Can you state, approximately when the first

of these statements was furnished to ]\I. C. Harrison

cC'CoJ

A. It would be a mere guess, Mr. Bogle; I have no

ref'ollection of the cxar-t date; but I suppose it must

have been the expenses incurred by the "Lightning"

and that should haA'e come in, I should say in October

or Xovember.

Q. Were these statements furnished ^I. C. Harri-

son & Co., as fast as received by the Cold Storage

Company at its Tacoma office?

A. I think so.

Q. Did the respondent company ever make any

payment upon this loss, if so when and how much?

A. They made pa^'ment of fifteen thousand dol-

lars; the pa^Tiient went into effect, I think, sometime

in June. Tt was agreed or understood in April or

]\ray, I cannot remember the exact day, but I think it

was April or ^lay, 1904; it Avas at the time that Mr.

Harrison was up here from San Francisco.

O. Did the li))claut companv t.'ike a receipt for

lliese paniients? A. I think so.

Q. Have ycni a copy of the receipt that was given

for this fifteen thousand dollars? A. I have.

Mr. BOGLE.—I offer this receipt in evidence.

(Paper marked Libelant's Exhibit "J," filed and

returned herewith.)
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Q. Did you have a conversation with Mr. Harri-

son up to the time this money was paid or at the time

the agreement was made, that he would pay if?

I A. I had a conversation, both with Harrison and

with Mr. Cleverden, agent of LI. C. Harrison & Co.,

who came to see me about this matter, the exact date

of which I cannot remember, but it was the time that

Harrison visited Seattle, sometime before the 31st

of May. Our policies expired on the "Thompson"

on the 31st of May, and Mr. Harrison and Mr. Clev-

erden wislicr] to renew their business with us. I had

a conversation with Mr. Harrison and also with Mr.

Cleverden.

Q. Just tell what the conversation wi^s.

Mr. BRONSON.—I object as incompetent, irrele-

viint and immaterial.

A. The}^ asked us to renew—to give them our in-

surance business for the coming season. I declined

to do it and stated to Mr. Harrison and to Tvlr. Clever-

den that the.y had made us relocated |:»romises that

they would pay a fair share of the expenses of re-

moving tliese goods and had failed to kee]^) their

promises. TJiat I would have no further business

transactions with them unless they made a substan-

tial payment to convince me of their good fjiith in

this matter. They stated that tliere would be no

trouble about the payment of the insurance as soon
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as the adjuster had settled it and that they would

make an advance of at least fifteen thousand dollars

to show tiieir good faith. And that is the advance

for whirh I hand you the receipt.

Q. I hand you a letter purporting to be from ]\I.

r. Harrison t Co., to you under date of December

17th, 1993, together v;ith copies of two telegram.s

attached thereto. I v/ill ask you if tliat letter was

received hy you in d^wQ r-ou.rsc of mail, with these tel-

eirrams attached?

A. They were received in the condition they now

appear.

Q. Do you know M. C. Harrison's handwriting?

A. I do.

Q. Are the initials to the letter in his handv/rit-

inr-:'? A. Yes, sir.

Mr. BOGLE.—I offer these in evidence.

(Papers marked Libelant's Exhibit "K," fik'd and

returned herewith.)

Q. This claim was sulimitted for adjustment, was

Wl A. It was.

Q. Who was the adjuster?

A. I think Mr. H. S. Alexander, of San Eran-

' isr-o.

Q. E. A. Alexander ?

A. Yes, that is right.

O. Look at the paper I now linud you, an^l state
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if that is the adjustment, as furnished the libeLant

company by Mr. Alexander. A. It is.

Mr. BOGLE.—I object as incompetent, irrelevant

and immaterial; it has not been properly authenti-

cated; it is not shown that it was fairly or equitably

made, and for the various reasons set forth in re-

spondent 's answ^er.

(Paper marked Libelant's Exhibit ''L," filed and

returned herewith.)

Q. Are you familiar with the handwriting of Mr.

Alexander? I am.

Q. Now look at the paper I hand you; is that the

signature of Alexander, the adjuster? (Referring

to Libelant's Exhibit "L.") A. It is.

Q. Was that certificate furnished (handing paper

to witness) by him Avith the adjustment to the libel-

ant company? A. It was.

Q. At about the same time of tlie adjustment?

A. At about the same time; yes, sir.

Mr. BOGLE.—I offer this paper in evidence.

:^,Ir. BROXSOX.—I object to the olfer of this paper

upon the ground that the same is incompetent, irrele-

vant and immaterial; it is not shown that the ad-

justment was made by anybody's consent; it is not

shown that the adjuster was competent, or that the

same was made in a legal or hnvful manner, or that it
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was based upon facts claimed to have existed; and

iipon the further ground that the adjustment was

upon extraneous agreements supposed to exist,

not in any way connected with the policy of in-

surance herein. I desire these same objections, tlie

latter part of them, to apply to the offer of the ad-

justment itself.

(Paper marked Libelant's Exliibit "3.r," hied and

returned herewdth.)

Q. Did the libelant company submit to the ad-

juster the insurance policy in this case, and the

A'ouchers for the expenditures embodied in the ad-

justment which are claimed hy the libelant coin-

pan}^? A. It did.

Q. Did you submit the original invoices or copies

of the original invoices of the goods ?

A. Yes. I do not remember whether they were

orginal or copies, but it was either the original or

copies that w^ere submitted. I am inclined to think

that we sent to the adjuster the originals.

Q. Did you submit any evidence of the value of

these goods at Dawson'?

A. That w^as done mainly hy our counsel. T

could only answ^er as to my understanding about it.

I understood that w^as submitted through our coun-

sel.

Q. Referring now to the steamer "Kerr." Has
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she ever had am^ difficulty prior to this trip in the

fall of 1903, which is now in question, to make a voy-

age from St. Michael to Dawson, since this libelant

compan.y has owned her'?

Mr. BEONSON.—I object as incompetent, irrele-

vant and immaterial.

A. Never.

O. What amount of car^o has she usuallv carried

on previous trips?

Mr. BRONSOiN.—I renew my last objection.

A. She has less carg'o, I think, this time than

usual, because we had a barge that carried a portion

of the cargo in the way of merchandise, that had

been at times put upon the "Kerr. " I think she had

less tons, less cold storage; I am not sure about that.

Q. Has she ever had any mishap or breakdown

or disaster of any kind during the four years the com-

pan}' owned her, prior to this voyage!

Mr. BKONSOK—I object as incomijcteui, ii-i'ele-

vant and iimnaterial.

A. I do not recall anything; nothing at least that

amounted to anything.

Q. There has been some testimony in this case

that she had been hogged, what do you know .-ibout

that?

A. Win', that was said of her when she left, when
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she was bought by Waterhouse & Co., years ago,

before we purchased her; aud wheu xve bought her

there was some claim of that kiud; and we have liad

her strengthened since we have had her, 'out ^ve

never had any trouble on that account.

Q. Had she ever any trouble with her boilers?

A. Never heard of any until the claim was made

in this suit, except the ususal repairs that are made

every season. There was something about the mud

in the river that requires new tubing to be put in

ever}^ year; I have heard that requirement discussed,

but I have never heard of any difficulty with the

boilers except the usual repairs.

Cross-examination.

Q. (Mr. BKONSON.) Are you familiar, Ui\

Richardson, with the "Robert Kerr," yourself?

A. No; I have no knowledge of her excepting the

knowledge that I have as president of the company

through the reports and all the general sources of in-

formation?

Q. You were not in the Yukon country in the fall

of 1903, were you? A. No, sir.

Q. Or in the spring of 190i? A. No, sir.

Q. You say that the capacity of tJie "Kerr" is

supposed to be in cold storage, about 215 tf.ns?

A. Thereabouts, yes, sir.
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Q. Is that weight measiivement'? A. Yes.

Q. Bo you know Avliat her capacit}' is in cubic

measurement ?

A. Wlien we bought her, I understood Ijefore she

was refrigerated, that it was about 500 tons earr^^ing

capacity.

Q. No ; I mean what her cold storage cubical room

capacity is.

A. I have not figured it out; but you may figure

about 80 cu)jic feet to the ton.

Q. That is the ordinary rule of cold storage?

A. Yes, about 80 cubic feet to the ton.

Q. Let me explain what I am trying to get at,

whether considering the cargo which she is designed

to carry and the relative weight of that cargo, whether

you apply the same rules to her capacity or not '^

A. Yes, we figure for (-old storage in the neighbor-

hood of 80 L'ubic feet to the ton ; so 200 times 80 cul)ic

feet would Ije her cubical capacity ; that would not be

exactly but it ^vould he approximately.

Q. You testified that you had had some corre-

spondence with M. C. Harrison & Co., relative to tak-

ing steps to transport the cargo of the Kerr to Daw-

son?

A. Most of it was A^erbal conversations. I think,

may be, there may be some letters, but I am not sure

;

if there are Mr. Bogle has them.
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Q, You had eonversations relative to it ?

A. Yes.

Q. Can you tell al)out when that was '?

A. I can he very accurate aliout some of them, and

I can tell you

—

Q. Plow accurately can you come to the first ones ?

A. The first ones were I should say from the mid-

dle or early part of Octoher, 1903, until the early part

of November, 1903. It is a mere guess, but it was be-

fore there were any contracts made for the removal

of the cargo ; the contracts will show the dates. The

one in which I talked with Harrison in San Francisco

was about the 13th of January, or thereabouts, 1904.

I think I left here on the 9th of January and went by

way of San Francisco, and it must have been along

the 12tli or 13th of January ; and my other conversa-

tions about the advances were within a month or six

weeks of the expiration of our

—

Q. I only refer to these relative to the removal.

When were these contracts you speak of with refer-

ence to the removal of the cargo, made ?

A. I could not say the exact date ; I have not seen

the papers for some time.

Q. They were made up in Dawson •?

A. The}" were made in Dawson, luider instructions

from our c<)unsel, most of them.

Q. Are you ver}^ positive these contracts were not
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made previous to any conversation or direction of any

kind from the respondent company or its agents"?

A. I am very positive they were not made until

verbal conversations with Harrison, in which they

approved of our course. Because we discussed tlie

question particularly as to whether we should take

the risk, or Avhether if they did not join in the con-

tracts the}^ would have to take the risk of loss of the

whole matter of the cargo, and vt might get them out

some cheaper, and I wanted them to decide that ques-

tion so that we would know where we were ; and if the

policy v\^as to be contested it might affect the question

of the removal ; Ave wanted some assurance from theiri

on that subject before we determined that.

Q. Where did you have the first correspondence

or conversation with M. C. Harrison & Co.?

A. I would be unable to say, l)ecause it was either

with Mr. Houck, in Seattle or in Tacoma, or some

member of the firm in Seattle or Tacoma. ^Ve tallied

in Mr. Bogle's ofdce a number of times ; and they were

over to see me a number of times ; a great number of

times, about it.

Q. Did you receive a telegram from I^Iy. Bryant,

the manager of that company in Dawson, in the foi-e-

part of October, 1903, in response to a telegram of

yours, asking what the condition of the Kerr was,

etc.?
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A. There were telegrams about the r-ondition of

tlie Kerr that passed from the tmie she was stranded

up to tlie time it was definitely settled that she could

not

—

Q. I ask you relative to one partieidar telegram?

A. I got a lot of telegrams.

(Testimony of witness closed.

)

?.Ir. F. L. DENZ\IAK, a witness called on Ijehalf of

the Idjclar.t lacing duly sworn, testified as follows:

Q. (Mr. BOGLE.) State your name and place

of residence.

A. F. L. Denman, Auditor Pacific Cold Storage

Company; residence, Tacoma.

Q. How long have you ]}een auditor of t]ie Pa-

cific Cold Storage Company"?

A. For nearly five years.

Q. Bo you knovv- what cargo was shipped by the

libelant company on the steamer Elihu Thompson,

destined for Dawson and leaving Puget Sound on or

about 30th July, 1903 ? A. Yes, sir.

Q. Have you copies of the invoices covering that

cargo ?

A. Yes, sir, these are the copies. (Producing

l^apers.)

Q. Are these correct copies? A. Yes, sir.
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Q. Do tliey show the invoiced vahie of the goods

at Tacoma at the time of shipment"?

A. Yes, sir.

Mr. BOGLE.—I offer these in evidenee.

Mr. BUONSON.—I object as incompetent, irrele-

vant and immaterial and as not the best evidence.

(Papers (7) marked Libelant's Exhibit "N," filed

and retnrned herewith.)

Q. Were the fresh meats and ponltry shown on

these invoices refrigerated at the time they were

shipped? A. Yes, sir.

Q. Mr. Denman, did you hear any conversation

between Mv. Richardson, the president of the libel-

ant company, M. C. Harrison or Mr. Cleverden, the

agent of M. C. Harrison & Co., during the month

of May, 1904, or a]jout that time ? A. I did.

Q. Relative to the payment by the defendant

compan}^ of an advance on the expenses incurred

by the Cold Storage Company ?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial.

A. I did.

Q. State Avhat that conversation was.

A. The conversation was concerning the strand-

ing of the "Kerr" and Mr. Cleverden was requesting
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from Mr. Eicliardson the policies on the steamship

"Elihu Thompson" that he might take notes on the

same looking toward the renewal of the insurance

on the "Thompson." Mr. Eichardson stated that

he was not ready to do this ; that he did not want to

do it. That ]\Ir. Cleverden or his company liad

made certain promises in regard to making a sub-

stantial advance on account of the lieavy outlay that

the company had ])een to in removing the cargo of

the stranded "Kerr." Mr. Cleverden said that

that would he all right, that these promises would l^e

met. The difaculty, however, so far as their com-

pany was concerned, the difficulty lay in securing

the advances from the re-insurers. :\Ir. Eichardson

stated that he did not care so much aliout the money

that the company had spent, the company did not

particularly need it, 1)ut he did want some evidence

on Mr. Cleverden 's part of the good faith or intent

of his company.

Q. Was the arrangement to make tlie aflvance of

fifteen thousand dollars, which was thereafter paid,

made at that time?

y\i\ BEONSON.—I o]>ject as incompetent, irrele-

vant and immaterial.

A. The promise to make the advance was re-

newed at that conversation, but I am unable to state

the exact amount stated in the conversation.
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Q. How long, after that, before the fifteen thou-

sand dollars was paid?

A. I should judge it was about forty-fi^^e or sixty

days.

Q. Were the policies on the "Elihu Thompson"

renewed with the M. C. Harrison company?

Mr. HRONSON.—I object as incompetent, irrele-

vant and inunaterial.

A. They were. Or rather, I do not know that

they were T'enewed with tlie com]3a,ny; the insurance

was renewed and Harrison & Co. got the insui'ancc.

I think it was placed in anotlier company, but I am

not quite certain about that.

Mr. BRONSON.—I inove to strdvc tlie nn.^wer as

not responsiA'C to the question.

ross-examination

.

Q. (Mr. BEONSON.) The arrangement tJien,

ns I understand you_, was with Cleverden that if the

M. C. Harrison Co. would agree to make this advance

on account of this loss that the Pacific Cold Storage

Company would give M. C. Harrison & Co., the ]dac-

ing of th.e reinsurance on the "Elihue Thompson"?

A. From the conversation I heard, I did noi un-

derstand that that was contingent at all; I did not

get that imjjression, an^^how.



vs. The Pacific Cold Stomf/c Cowpmiy. 575

(Tostimon:f of F. I.. Denman.)

Q. Well, it was the agreement that the Padiie.

Cold Storage Company would give ^I. C. Harrison

& Co. the placing of the insurance on the "Elihue

Thompson'"?

A. I heard no agreement made in regard to the

renewal of the insurance. Mr. Cleverden was ask-

ing that Harrison & Co. be given the insurance.

Q. Well, I understood you to say that the agree-

ment was made that they would give it to them '^

A. No, sir, I did not so intend, from my state-

ment of the (conversation.

O The insurance was giAxai to M. C. Harrison

& Co.?

A. It was given to M. C. Harrison & Company

suhsequently. I am quite certain that no agreement

was made to give it to tliem in that conversation.

Q. There are some items here that arc not cold

storage items, are there not'?

A. Yes, sir.

(Testimony of witness closed.)

At this time furtlicr hearing adjourufMl to ]>e

taken up by agreement of proctors.
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Seattle, Washington, 2 P. M.,

Thursday, March 30, 1905.

Present: Mr. BOGLE, for Libelant.

Mr. BPONSON, for Claimant.

Continuation of proceedings pursuant to agree-

ment as follows, to wit:

Mr. W. B. JACKLING, recalled as a witness for

and on behalf of libelant, testified

:

Q. (j\Ir. BOGLE.) Mr. Jackling, you have here-

tofore testified in this case, liave you not ?

A. Yes, sir.

Q. You were chief engineer on tlie river steamer

*' Robert Kerr" during the summer and fall of 1903,

were you ? A. Yes, sir.

Q. What kind of boilers did the steamer *'.Kerr"

have at that time'?

A. Cylindrical tubular boilers.

Q. IIow mam^ boilers? A. Three.

Q. Is that a standard make of boiler?

A. Well, that is one of the standard makes, yes,

sir.

Q. Are th.ose the same boilers the ' ' Kerr '

' has had

since she first went into commission?

A. Yes, sir.

Q. You stated in your former testimon}' that the

boilers leaked some on the trip up the ri^-er from

St. Llichael on the ^'oyage in September, 1903.
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A. Yes.

Q. AYhat caused those leaks?

Mr. BRONSON.—Objected to as incompetent, ir-

rele^'ant and immaterial, on the ground that this is

virtually a redirect examination of the witness and

this has all been gone over in his examination in

chief originally.

A. AVell, the leaks came from small leaks in the

tubes, about ten or twelve hours after we got into

the mouth of the Yukon River, I should judge, as I

remember.

Q. What space was there between the tubes in

these tubular boilers?

A. What space is there between tlie tubes?

Q. Yes?

A. The space between the tubes on the "Robert

Kerr" are about three-eighths of an inch—the

bridges b^ctween the tubes are about three-eighths of

an inch.

Q. Arc the waters of the Yukon River clear or

muddy? A. Yery mudd}^ at times.

Q. How were they on this trip in question?

A. Well, as I remember the waters were rather

muddy.

Q. Wliat is the effect upon these tubular boilers

of nniddv water?
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A. Coat the tubes very rapidly, choke them up,

fill up between the tubes and the water accumulates.

Q. Is there any way to get into the boilers and

clean out these formations between the tubes?

A. Yes, sir. You can get into the boilers through

a manliole place between the boilers, that is, the

"Kerr's" boilers, and clean the vertical lines be-

tween the tubes, but there is no way of cleaning the

horizontal spaces except by water—making an effort

to clean them out by water—hose.

Q. Can that be done while the steamer is on a

voyage? A. The cleaning of the boilers?

Q. Yes.

A. We clean them out every four days.

Q. Is that the case with all steamers on the Yu-

kon River using these tubular boilers ?

A. Yes, sir.

Q. How many voj^ages had you made on the

steamer "Robert Kerr" prior to this one in question?

A. I think I went to work for the company first

in 1902, the fall of 1902 ; made one voyage in 1902 and

one full voyage in 1903, and this last voyage.

Q. This was your third voyage on the "Kerr"?

A. Yes, sir.

Q. Third round voyage ?

A. Yes, sir. I went two trips—a trip up the river

last vear to Dawson and then a return to Fairbanks.
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Q. The "Kerr" had a barge in tow on this trip

in question, did she? A. Yes, sir.

Q. What has been the average time taken by the

^'Kerr" on other voyages from St. Michael to Daw-

son carrying a barge '?

Mr BRONSON.—Objected to as incompetent, ir-

relevant and immaterial and not proper redirect ex-

amination.

A. Previous to our trip last year the best time

she had made was from twenty-six to thirty days.

Q. Do you remember the time that she made m

1902?

Mr. BPvONSON.-Objected to on the same

grounds.

A. I think it was twenty-six days-twenty-seven

days.
, ,

, , .

Q. What day did you leave St. Michael on this

trip in the fall of 1903?

A I think it was along late in August; I think

the 2Tth or 28th of August. I won't say for certain,

but it was about that date, though.

Q. Do you remember the tune that she stranded

on the way up '?

A About the 21st, I should judge, of September,

as near as I can remember. We were at Fort Yukon

ou the 20th.
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Q. Was there aiw time lost by the vessel on this

voyage in getting wood at wood yards along the

river ?

Mr. BRONSON.—Objected to for the same reason

given above.

A. Yes; there was a great deal of time lost get-

ting wood.

Q. How did the amount of time lost on this par-

ticular trip in that respect compare with the amount

of time consumed on any other voyage in getting

fuel?.

A. We never had any difficulty in getting Avood

previous to this trip. There was always lots of wood

on the river. This year, 1903, there was no wood.

Q. How did the speed made by the Kerr from

St. ^lichael to the time she stranded on this trip, in

the fall of 1903, compare with the average speed

made by her on other voyages when she was carry-

ing a tow ?

^Ir. BRONSOX.—Objected to on the same grounds

above noted.

A. Well, we made nearly about the same time that

we did. We might have been two days longer get-

ting from the mouth of the Yukon to Fort Gibbon

than we were before. I think there was about that

much difference.
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Q. Did you lose any time at the mouth of the

river getting over the bars into the river?

Mr. BRONSON.—Same objection as above.

A. We laid there on the mud flats probably fro.a

twenty-four to thirty-six hours. I don't remember

which; we either stayed twenty-four or thirty-six

houi-s there, as I remember it.

Q. What was the cause of this loss of time ?

A. Well, the tide. We went into the flats and we

could not get into the mouth of the river on account

of the tide falling.

Q. How long would it have taken the "Kerr" to

have gotten into Dawson from the point where she

stranded if she had not stranded?

Mr. BRONSON.—I object to that for the same

reason as above and because it calls for the conclusion

of the witness and not a statement of any fact.

A. I should think four days and a half—from

four to four days and a half—would have been the

extreme time if there had been water enough in the

river.

Q. Do you know what the draught of the
'

'
Kerr

was on this voyage?

Mr. BRONSON.—Same objection as above.

A. It was between five and six feet some place

on leaving St. Michaels.
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Q. How did the load that she was carrying at that

time compare with the full cargo she carried on other

voyages ?

Mr. BRONSON.—Same objection.

A. I think we carried larger cargoes before at

times. There was not a great deal of difference ; there

might have been fifteen or twenty tons more pre-

vious voyages.

Q. You say the boilers leaked some on the trip

up ? A. Yes, sir.

Q. What was done ?

A. Why, we ran them until it was necessary to

wash the boilers out—until it was necessary to wash

out the boilers—we ran them until it was necessary

to change the water in the boilers and wash them

out, and then we repaired the tubes, patched them

up, and went on again It generally takes twenty-

four hours—generally takes from twenty-four hours

to thirty-six hours to wash the boilers—cool the boil-

ers down and wash them, and while we were wash-

ing the boilers and cleaning them out, why, we re-

paired the tubes.

Q. What was the cause of these leaks in the boil-

ers?

A. Well, it came from the sediment that was set-

tled between the tubes, in the vertical lines of tubes.
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))etween the bridges or tops and bottoms of the tubes

and caused by overheating partially.

Q. Does it become necessary to wash out the boil-

ers every four days on that river whether they are

leaking or not?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant, immaterial and leading.

A. Yes, for the safety of the vessel it is necessary

to wash the boilers about every four days. If you

wait longer than that you are in danger of burning

the boilers—destroying them.

Q. At what point do you strike the strongest cur-

rent in the Yukon River between St. Michael and

Dawson, or between its mouth and Dawson ?

Mr. BRONSON.—Objected to for the same rea-

sons and as improper redirect examination.

A. Well, of the Yukon currents, I think the

strongest current is on part of the Yukon flats.

Q. Had the "Kerr" passed through those cur-

rents on this trip? A. Yes, sir.

Q. Under her own steam ?

A. Under her own steam
;
yes, sir.

Q. Was it necessary to stop below those currents

and accumulate a head of steam before you could go

through ?

Mr. BRONSON.—Same objection as above.
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A. No, sir. We never liad any difficulty in get-

ting steam on the "Kerr."

Q. Did you have any difficulty at any time on the

trip in getting enough steam for the propulsion of the

boat? A. No, sir.

Q. What is the length of these boilers, Mr. Jack-

ling? A. Sixteen feet extreme length.

Q. What is their diameter ?

A. I think it is forty-two inches.

Q. Were those leaks in the front end or in the

back end of the boilers ?

A. Back end of the boilers.

Q. Would it be possible for a man standing on the

outside to see the water leaking from those tu])es

without going inside the boiler ?

A. Well we do go inside the boiler—do you mean

inside the boilers? A. Yes.

A. Could not see it by going inside the boilers at

all.

Q. Well, I asked you if it would be possible for

a man standing on the outside to see the water leak-

ing from these tubes without going inside the boiler.

A. You could not see the leak—if you mean the

leak, the dropping of the water running from the

ends of the tubes—the tube ends—down you could

not see it. I think it would be impossible to see it

from the front end of the boilers at all.
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Q. Could a man standing on the outside tell

whether these boilers were leaking or not ?

A. The only way he could tell it would be by the

sound of the steam. He might listen and hear the

hissing noise in behind here. That is the onl}^ way

he could tell.

' Q. He could not see the water running out of

them ? A. I think it would be an impossibility.

Q. Were you the engineer on the steamer "Kerr"

in the spring of 1904, when she completed her voyage

from Circle up to Dawson ? A. Yes, sir.

Q. Did you have any difficulty in getting through ?

A. None at all.

Q. Any trouble with the boilers in finishing the

trip? A. No, sir.

Q. How many trips were made by the "Kerr"

during the season of 1904 ?

A. One full trip from Dawson to St. Michaels

and return to Dawson and then one trip from Daw-

son to Tanana River—Chena or Fairbanks—what-

ever they call it.

Q. She had usually made two trips prior to that,

had she ? A. Yes, sir.

Q. Do you know why she made only one trip dur-

ing the season of 1904 ?

A. Mr. Bryant, the manager at Dawson, told

me

—
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Mr. lUvH^XSOX.— I objtvt to any statement of the

witness iis to Nvhat Mr. Hrvant told him as iiu-oiupe-

tent invlevant and innnaterial.

C>. (u) ahead.

A. Mr. Twyant infovnie<l me that the I'ompany

was sending in a great lot of stoek overland and it

would be nnnei»essa ly t'or tho '•Ktir" lo make more

than one trip.

Q. Did yon overhanl the Innlei's during the spring

oflOm? A. Yes, sir.

(}. Wbuit work did ymi do on them?

A. \\ li\ , 1 had all the tubes taken ont of the In^il-

ei*s and the ends cut off and six inehes welded on the

end of eaeh tube and tlie tul>es thoroughly cleaned,

scraped and put back in the boilei"s.

(j). Hid you do any work on the tii*ebox and on the

engine ?

A. Po!ie work on the boiler pt^rt of the boilei's or

tii*ebox. The fii*ebox is made ont of brieks and the tiiv

is under these boilei's and one of the lHiilei*s, theiv was

a poke or bulge in the Ixnler and the boilermakei's

had that heated and foreed that back up and straight-

ened the back of the boilei-s—that had Inn^n there for

tN\o or thi-ee yeai's—and also ehangeii the valve gear

on the main engines.

i>. \\ h:it was the purpose of those ehangt^sf
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('rc^sliiiionN' of William !>. Jacklini;'.')

A. Tlic i)ui-i»(>s(' of (he clinn^t's was for ccoiioiny

—

saxiiiLi,' <>r I'licl.

(J.
How (tl'IcMi do yon overhaul llic hoihM-s and

iii;icliiii('i-\- of tlu^sc ri\('i' sicauici's on Ihc \ iikon

KNvci-.^

Mr. r>KONS()N.- 1 o1)J(m-1 Io all Ihis .-lass of (^\-

aininalion as incoiiiiu'tciil, irrclcxaih and innnalc'-

rial and nol lU'opci' rcdircfl.

A. 'Till' oNci'hanlini;- on<;h( to he doni^ and is dont'

ahonl rvcvy (wo vcars (horon^h o\ci'Iianlini;-.

i^. Was 1*H)1 (ho i'(\L;nlar (inic Ww ovcrhanliiiL;-

(he " Kerr's" hoilcrs and niachincrv ?

Mr. H1\()NS()N.—Sauu' ohjcclioii as ahovc and

bccansc (he (iui's(ion is Icadini;-.

A. Yos, sir. 'I'licy had hciai r('(nh('d ahonl (wo

years het'ore (hal I he hollers had.

Q. Wha( is (he a\'eraL;'e life of a Inlu' (MI (he N'n-

k(tn l\i\('ri'

A. ^Phe way (hey rnn (hei'e ahonl (wo seasons

widi llial s(yle id' h(uler, a (nhnlar holler.

Cross-exaniinadon.

Q. (Mr. BKONSON.) Von say (he avera-e life

oC a (nhe is ahonl (wo years on (he \'nl;on lii\cr t

A, \'es, in (he s(yle (d' hoilei' in (he "Kerr" and

those l)on(s (ha( ii,'e(s ( li(n'on;;hly tired (nhnlai* hoil-

ers.
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Q. You said you overhauled the boilers in the

spring of 1904 ? A. Yes, sir.

Q. That is before she went into commission that

year ?

A. No, sir. We took her from Circle City to

Dawson.

Q. You had to take her up there to get the re-

pairs done, did you not?

A. Well, yes; not necessarily we did not; we

could have run her for the season the way she was.

Q. Well, I say you had to take her up there to get

the repairs done; you could not do this repairing

down at Circle ?

A. Well, there was no reason why we could not.

Q. Just answer the question, Mr. Jackling.

Could you do it down there ? A. Yes, sir.

Q. You could ? A. Yes, sir.

Q. You were in the boat during the winter, were

you ? Did you winter on her ? A. No, sir.

Q. When you took her up to Dawson you took all

these tubes out and cut off about six inches, about

that much, and welded on new ends ?

A. Yes, sir.

Q. As a matter of fact, what happened to those

tubes is this, is it not : Wlien they begin to leak, boil-

ers of this kind, you roll out the ends of the tubes in

order to make them long enough, in order to weld
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the ends into the front or l)aek of the boiler; is not

that it? A. Well, if the tubes—

Q. When you ordinarily repair them—I am not

talking about what you did up at Dawson, but when

you repair them temporarily that is what you do, is it

not?

A. Expand the tubes in the boiler sheet, yes, sir.

Q. Which makes the tubes thinner?

A. Yes, sir.

Q. That is, very excessive rolling makes the tubes

thinner? A. Yes, sir.

A. And weakens them? A. Well

—

Q. Weakens the iron ?

A. Well, a capable man

—

Q. Just answer tlie question Mr. Jackling-, and

explain afterwards. Does it not make the iron thin-

ner?

A. Well, just wait a minute before I answer this

question. I can't answer that question because it

would only garble the statement up.

Q. You can explain afterwards; you can say yes

or no, if it makes the tu])e thinner, and then you can

explain your answer.

A. I might say yes ; in one sense it would be right

and another sense it would not.

Q. You can answer Mr. Jackling.

A. Well, I say yes. Now, I will explain that.



590 St. Pan] Fire and Marine his. Co.

(Testimony of William B. Jacklin^.)

Q. Go on and explain it.

A. AYell in rolling a tube a capable man would

take the tools, a beading tool and a hammer and calk-

ing tool for calking tubes with, and drive the tube

back, upset it back, and then take his expander and

expand it, and the tube will remain the same thick-

ness. Bnt if he expands the tube without adding

that way, it makes the tube thin. You can't expand

a tube and cut it off the same as you can anything

else without you upset it again by driving it l^ack

again by a beading tool.

Q. The failure of the tube is owing to the wear-

ing off of some of the iron, is it not and making a

hole or making an opening of some kind in the tube,

or in its connection? A. In a curve

—

Q. Is not that true ?

A. Not necessarily you don't have to have a hole

in the tube, Mr. Bronson.

Q. Well, it is a hole in the tube or in the connec-

tion of the tube?

A. It makes the tube smialler. A tube expands

with the heat and then contracts with cold and water

comes out around the edges of it between the boiler

sheet and the tube.

Q. Why is it you ultimately have to cut off some

of the tube and weld some more on if you have not

parted with any of the tube ?
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A. Well, the reason in doing that on the "Kerr"

was because of taking the tubes out of the boiler to

clean them. We cut off the ends of the tubes in or-

der to get them out of the boiler sheet and therefore

the tube was shorter by half an inch, and in taking

the tubes out of the boiler they split the tube for a

quarter of an inch and sometimes three inches to

bring the ends together to get the tube out through

the hole.

Q. How long had the tubes been in the "Kerr"?

A. About two years.

Q. Well, how long exactly had they been in the

"Kerr"?

A. ¥/ell, I could not say exactly, Mr. Bronson.

Q. How long had you been in the "Kerr"?

A. I went on the "Kerr" in 1902.

Q. What time in 1902?

A. I think some time in July.

Q. Were these tubes in the "Kerr" then?

A. Yes, sir.

Q. By what you said about tlie repairs which

you made at Dawson that spring to the boilers did

you mean for the court to understand that the re-

pairs which you made to the boilers was for the pur-

pose of saving fuel ? A. Yes, sir.

Q. And for no other purpose ?

A. No, I think not for any other purpose.



592 St. Paul Fire and Marine Ins. Co.

(Testimony of William B. Jacklinj]^.)

Q. How does it save fuel?

A. Well, by cleaning the tubes, this coating of

dirt and scale that coats over the tube makes the

tube thicker and the fire and heat i^asses through

and don't heat the water rapidly enough, or as rap-

idly as a clean tube; so we took the tubes out and

scaled them—the scale gets A^ery hard and flinty on

the sides of the tube—and we took them out to clean

the tubes and clean all that scale off.

Q. How often do you clean that off?

A. Well, it ought to be done, as I sa}^ about

every two years. Tubes ought to be taken out of that

kind of a boiler every two years or oftener if it

could be possibly done.

Q. I understood you to say that it takes about

twenty-four hours to wash the boilers ?

A. It did on the ''Kerr," from twenty-four

—

from twenty to twenty-six hours sometimes.

Q. And you do that every four days?

A. About every four days, yes, sir.

Q. And it takes pretty near a month to get from

St. Michael to Dawson ?

A. Does the "Kerr." It took her

—

Q. So you would clean the boilers about seven

times during that trip ?

A. About that; yes, sir.

Q. Do you call that lost time ordinarily?
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A. Yes, sir.

Q. You do not mean to say it takes ordinarily

about thirty days to make the trip from St. Michael

to Dawson, straight running-you include in that all

your stops? A. All our stops, yes, sir.

Q. And you don't call that lost time any more

one trip that another, I suppose?

A. No ; I don't know—

Q. You would not speak of it as lost time this

trip and not lost time next trip?

A. No, sir; taking the trip as a whole.

Q. The "Kerr" was hogged, was she not?

A. Hogged? No; if she was I never knew it.

q' You never heard of that? A. No, sir.

Q. You were on her two years?

A. Two years.

O Never heard of her being hogged?
V*

A. No.

Q. She did not leak any so you could see steam

coming out? A- No, sir.

Q. \n whose employ are you now, Mr. Jackling?

A. In the Pacific Cold Storage Company's em-

ploy.

Redirect Examination.

Q. (Mr. BOGLE.) You have been employed by

the Pacific Cold Storage Company for this season

since the time you testified before, have you not?
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A. Yes, sir.

(Testimony of witness closed.)

Thereupon further proceedings were continued to

some date to be hereafter agreed upon by proctors

for the respective parties.

Seattle, Washington, March 15, 1906.

Continuation of proceedings pursuant to agree-

ment.

Present: Mr. BOGLE, for the Libelant.

Mr. BRONSON, for the Respondent.

W. H. BOGLE, a witness on behalf of the libel-

ant, being duly sworn, testified as follow^s:

(Statement.) In November, 1903, I was the at-

torney and vice-president of the Pacific Cold Stor-

age Company, and had familiarized myself with the

reports that had been received by the company as to

the condition of the steamer "Robert Kerr" at that

time. On the 7th or 8th of November, Mr. M. C.

Harrison, the president of M. C. Harrison & Co.,

came into my office with Mr. J. A. Houck, who was

the Seattle representative of M. C. Harrison & Co.

At the time Mr. Harrison infoniied me that the

principal object of his visit to Seattle was to get

some adjustment or come to some conclusion about

the "Kerr." I gave him all the information I had

as to the status of the "Kerr" and the cargo at that

time, and suggested that the cargo should be moved
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to Dawson. Mr. Harrison requested me to send a

telegram to the manager of the Pacific Cold Storage

Company at Dawson, to get information as to the

condition and location of the "Kerr" and the quan-

tity of cargo that was on the "Kerr"; and the con-

dition and location of the steamer "Lightning" and

the cargo that was on the "Lightning," and he and

I foi-med a telegram, which I sent. An answer was

received on November 9tb. That answer has been

filed as one of the exhibits in this case. The tele-

gram sent by me and which has been framed by

Harrison and myself in my office and which was

dated either the 7th or 8th of November, 1903, has

also heretofore been filed as an exhibit in this case.

In the course of the conversation with Mr. Harrison

at that time, the question of the advisability of mov-

ing the cargo to Dawson during the winter, over-

land, and the probate expense of such removal, was

discussed. Also the question whether the Pacific

Cold Storage Company would abandon the cargo to

the underwriter. Mr. Harrison first stated that he

did not think there was any ground for abandon-

ment; stated that he hoped that the company would

not take that course; that it would probably result

in the underwriters moving the cargo to Dawson and

entering into competition with the company m the

sale of meats, and that they did not want to do that,
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as that was the business of the Cold Storage Conb-

panv; that the Cold Storage Company was more

familiar with conditions in that country and had

better facilities for disposing of the cargo than the

insurance company would have. Mr. Harrison

made a trip then to Vancouver, returning on either

the 9th or 10th of November, at which time I showed

him the answer that had been received from Mr.

Bryant, the agent at Dawson. Either Mr. Hamson

or Mr. Houck, his agent, told me that he had made

inquiries at Vancouver, through the representatives

of the White Pass and Yukon road, as to the expense

of moving his cargo, and that his opinion was that it

could probably be moved a little bit cheaper than at

the rates mentioned by Mr. Bryant in his telegram.

Mr. BROXSOX.—I desire to enter an objection

to evidence as to what Mr. Houck or any other per-

son may have said, or any opinion which they may

have expressed, on the ground that the same is hear-

say, incompetent, irrelevant and immaterial,

A. (Continuing.) I discussed with ^Ir. Hai'ri-

son at that tune the advisability of moving the cargo,

in order to avoid a total loss. At the conclusion of

the discussion of that subject Mr. Harrison said that

the Cold Storage Comi:)any was more familiar with

the conditions in that country than he was, and for

that company to take such steps or such action as
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they deemed necessary and proper for the safety of

the cargo and that that would be satisfactory to him.

I told him that the expense of moving the cargo

would be very heavy, and asked if the Insurance Com-

pany would advance the money to cover this ex-

pense. He said that it was not customary for the

insurance <3ompanies in such cases to advance any

money until the vouchers were all gathered in, and

the total loss or expenses ascertain and adjusted, but

that under the circumstances of this case, he I'ecog-

nized that it would be a hardship to the Cold Stor-

age Company to have to advance so large a sum of

money, and that he would endeavor to get the under-

writers to make an advance of twenty-five thousand

dollars for that purpose, I stated that the cargo was

approximately 200 tons, and that it was apparent

that the expense would be a great deal more than

twenty-five thousand dollars. He said that he real-

ized that, but that if the underwriters advanced

twenty-five thousand dollars, that by the time that

amount had been expended, some of the cargo would

have reached Dawson and would probably be dis-

posed of by the company and that the company

could use the proceeds for defraying the expenses

of removing the balance ; and, that at any rate after

the twenty-five thousand dollars was expended, if

an additional advance was found to be necessary it
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could be then taken up with the underwriters. Mr.

Harrison explained at the same time, however, that

the St. Paul Fire and Marine Insurance Company

had reinsured a large part of this risk, and that

most of the reinsurers were in London, and that it

would be necessary for him to consult with these

reinsurers before any advance could be made. And

he told me that as soon as he returned to San Fran-

cisco he would take the matter up formally with

them. In the course of this discussion in discussing

the amount of the expenses; and in response to my

statement to Mr. Harrison that the underwriters

should put up all the expenses because their interest

was much larger than the Company's, Mr. Harrison

said that he was inclined to think the underwriters

would dispute the basis of apportioning the expenses

that I had in mind ; that he thought that they would

take the position that their proportion of the ex-

penses of removing the goods would be based on the

destination or Dawson value of the cargo, instead

of the invoice or prime cost, which was the basis

upon which I estimated the expenses. So far as I

recollect, that was the only point of difference be-

tween Mr. Harrison and myself on the question of lia-

bility of the underwriters for these expenses. Sub-

sequently, sometime in December, Mr. Harrison

wrote a letter to the company, a copy of which I here-
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with hand to the Commissioner to be made an exhibit

to this testimony.

(Paper marked Libelant's Exhibit "O," filed and

returned herewith.)

In that letter Mr. Harrison states that this prop-

osition of his to advance twenty-five thousand dol-

lars, was made specifically without prejudice. I do

not recollect, and feel confident, that there was no

mention made by either Mr. Harrison or myself, as

to the effect that his proposition would or would not

have upon the general question of the liability of the

company. The discussion brought forth no denial

from Mr. Harrison of liability, although there was

no specific admission of any. The only remark, so

far as I recollect, with reference to the liability of

the company was the statement of Mr. Harrison that

the company was under no liability to make any

advance upon the loss or to cover expenses prior to

the adjustment of the loss, after the entire loss or

expense was ascertained. The question of an ad-

vance by the Insurance Company upon the expense

of removal of the goods was kept under negotiation

and consideration until sometime during the next

spring, when the advance of fifteen thousand dollars

was made. Wlien the question of an adjuster was

under consideration, Mr. Harrison suggested, on

several occasions, that we should appoint a Mr.
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Bishop, of San Francisco to adjust this loss. After

making some inquiries about Mr. Bishop and ascer-

taining that he had previously been associated with

Mr. Harrison in business, we declined to appoint him.

Mr. Harrison thereupon suggested that he would be

satisfied with Mr. Le Bartoux, of Johnson & Hig-

gins, of San Francisco ; and I agreed upon behalf of

the company to aj^point him as adjuster, but when

the appointment was tendered to him he declined to

act. Mr. Harrison in a letter, under date of May

6th, 1904, had announced that they would not con-

sent to the appointment of either Mr. Isted or Mr.

Milligan, and suggested that some eastern man

might be selected. The letter to which I refer is

dated May 6th, 1904, and I hereby file the same as

an exhibit to this testimony.

(Paper marked Libelant's Exhibit "P," filed and

returned herewith.)

I was not willing to incur the delay that would

result from the selection of some eastern man, and

after making inquiries, I ascertained that Mr. E. A.

Alexander, of San Francisco, was a capable ad-

juster, and I saw Mr. Harrison and asked him

whether Mr. Alexander would be satisfactor}^ to

him, and he said he would. The Cold Storage Com-

pany thereupon asked Mr. Alexander to adjust the

loss, and turned over all of the papers to him for that
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purpose. Mr. Alexander's office is on the same street

in San Francisco, and just across the street from

the office of Mr. Harrison. After Mr. Alexander

had finished his adjustment, I went to San Francisco

and iDrocured from him all of the vouchers and docu-

ments, and a copy of the adjustment and went over

to Mr. Harrison's office ; told him what papers I had,

and that I would be glad to have him make any ex-

amination of the vouchers and of the adjustment that

he desired, and he asked me to take the matter up

with Mr. R. B. Hooper, who was then in his office.

I carried the papers to Mr. Hooper and he said that it

was not necessary for him to make any further ex-

amination of them, as he had been shown all of these

papers by Mr. Alexander, and he thought he had

been over all of them with Mr. Alexander. At the

same time I served Mr. Harrison with a copy of the

adjustment and the certificate of the adjuster, show-

ing the amount found to be due by him.

Cross-examination.

Q. (By Mr. BRONSON.) It is true, is it not,

Mr. Bogle, that Mr. Alexander, in arriving at his

conclusion in this adjustment matter, based it en-

tirely upon the theory that the respondent in this

case was bound by the transactions which had taken

place in the matter of the advancements madc^ and

the correspondence filed in this case?
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A. I do not think so. I can state, if counsel de-

sires me to do it, the views that were expressed to me

hj Mr. Alexander at the time he delivered to me his

final report as adjuster.

Q. No, we would not ask for his statements in

that respect. I will put the question this way : Was
the loss in this case adjusted by him regardless of

the advancement made and the correspondence at-

tending the same %

A. I so understood from Mr. Alexander, with

this qualification : His view as he expressed it to me

was that the respondent was liable under the sue

and labor clause for these expenses, regardless of

that correspendence, and also that the attitude taken

by the respondent as shown by its corresj^ondence

would have justified the Cold Storage Company in

acting on that as an admission of the necessity of

moving the goods and the respondent's liability.

Q. In other words, he arrived at his conclusion

upon the theory that the libelant in this case was en-

titled under the policy to move the goods vqyon what

is known as the sue and labor clause, together with

correspondence which has been filed in this case and

the advancements

A. His view was, as expressed to me, that there

was an—that the goods were in an apparent perilous

position and that the insured was justified in remov-
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ing them under the sue and. labor clause; and his

view was further that in as much as the peril to

which the goods were exposed was one in Alaska and

the information in regard to the same was communi-

cated to the underwriters, that their correspondence

showed an acquiescence by them in the view that it

was judicious and wise to move them. In other

words, I understood Mr. Alexander's opinion to ])e

that the underwriters were liable upon both grounds.

Q. The information that he had relative to the

perilous condition of the goods was the correspond-

ence which has been filed in this case; or was it ex-

traneous correspondence or information in addition

thereto furnished by the libelant or its agents'?

A. The correspondence was furnished to Mr.

Alexander and in addition thereto other evidence in

the nature of affidavits.

Q. Affidavits furnished by the libelant or its

agents in this case? A. Yes, sir.

Q. At what time of the 3^ear was thaf?

A, My recollection is that it was in either June

or July or August, 1904; but the date of Mr. Alex-

ander's adjustment will show.

Q. There was no evidence furnished to Mr. Alex-

ander on behalf of the respondent in this case, rela-

tive to the peril of the goods, was there, previous

to his adjustment I
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A. I cannot answer that of my ovm. knowledge.

Q. Do you know whether he gave the respondent

any notice to furnish any such evidence?

A. I understood that he gave the respondent, or

Harrison & Company notice, and requested them to

furnish any information or facts desired and that

Mr. Harrison declined to do so. That is only infor-

mation, however, I was not present.

Q, You know, don't you, Mr. Bogle, that Mr.

Harrison declined to submit to Mr. Alexander the

question of liability under the sue and labor clause,

for adjustment, and that he contended that Mr. Alex-

ander had no authority as an adjuster to assume to

pass upon tlie legal rights under the sue and labor

clause ?

A. Mr. Harrison never refused to submit that or

any otlier question to Mr. Alexander, so far as I

know or believe until after Mr. Alexander had had

the adjustment in his hands and had indicated what

the result would be. When Mr. Alexander finished

his adjustment, I went to San Francisco and he told

me and so did Mr. Harrison at that time, that Mr.

Harrison objected to his using the correspondence

that had passed between Harrison & Co., and the

libelant as their evidence or having any effect what-

ever upon liis adjustment; up to that time I never

had heard of am^ objection or restriction by Mr. Har-
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rison. After I had served Mr. Harrison with the

certificate of the adjuster showing the amount he

found to be due from the respondent, and demanded

payment in accordance with the terms of the policy,

Mr. Harrison refused pajnuent and said that he was

not bound on the question of legal liability by the

adjuster's adjustment. I called his attention at

that time to the clause in his policy which I thought

bound him by the finding of the adjuster: and he

then said that he had never consented to sul^imit the

question of liability to t1ie adjuster. That was the

first time, so far as I knew, that the question had

ever been raised. The adjustment was made sim-

ply by referring the matter to Mr. Alexander, who

had been selected by me and agreed to by Mr. Har-

rison, No further instructions were given than to

submit the papers to him for adjustment as a ma-

rine adjuster.

Q. You know, do you not, that in the foil of

1903 and winter of 1903 and 1904 and early spring,

the respondent lierein had to rely for nny informa-

tion or knowledge relative to the condition of af-

fairs at the "Robert Kerr" and the cargo there,

upon the libelant herein and its various officers and

agents ?

A. I think the respondent did rely upon the in-

formation furnished by the lil)elant and its agents,
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but of course tlie respondent could have gotten its

own information as readily as did the libelant, if it

had employed somebody at Dawson to get the in-

formation for it.

Q. The res]3ondent was not informed by the libel-

ant with regard to the condition of the "Robert

Kerr" as to her boilers or as to the condition of her

cargo or the location of the vessel, except as in the

corresiDondence that has been filed in this case, has it?

A. I think it was. ^ly opinion is that all tele-

grams or letters received l^y the libelant after the

disaster to the "Kerr," was innnediately conmiuni-

cated to the respondent either by sending a copy

or by delivering to Mr. Houck who was the local agent

of Harrison & Co. in Seattle. I do not think that the

exhibits that are on file in this case cover any of these

reports prior to the telegram of November 8th or

9th.

Q. Was any reference made in any of this corre-

spondence to the condition of the boilers of the

"Kerr"?

A. I do not think so. There was never any ref-

erence to the l:)oilers in any conmiunication that

passed through my hands and I never liearri any ques-

tion of the boilers in connection with the matter until

it was set up in the answer in this case, so far as I

now remember.
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Q. The presence of the cargo on the "Eobei^t

Kerr," when she was laid up for the Avinter of 1903,

was considered as rendering it impossible to haul her

out, was it not?

A. I do not know that I could give you an answer

to that question. All that I know of the matter is

what has been told me by other people, and in the

main is w^hat has appeared in the testimony in this

case. I can only say, if counsel desires me to, what

impression T had at the time of these negotiations

with Mr. Harrison, from the information that had

been given to me by various people up to that lime.

But I have never l:)een below Dawson on the Yuk'on

River, and T do not know anything about th.e condi-

tions there.

Q. Well, was not that the idea or impression

which you h.ad as one of the officers of the company

that the "Kerr" could not be taken out of tlie river

on ways or on any other means with this cargo on

board %

A. I (lid liave ihQ impression tliat slic co\\\i\ not

be taken out with the cargo aboard. My recoil o<'tion

is that I had the impression then, also, tlint slic could

not ])e talvcn out without the cargo, but I an), speak-

ing now of m}' impressions over two years ago, and

I do not want to speak positively on that subject. I

want to say this, further in answer to t]ie question:
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The impression tliat I had at the time was that the

removing of the cargo did not tend to the safety of

the steamer; it was removed for its own safety and

not that of the steamer.

Q. Was not it considered, when the steamer was

deemed to l)e in some peril upon the breaking up in

the spring, that the presence of the cargo on board

would very largely increase the hazard ?

A. I do not think so. I do remember, however,

that there was some suggestion offered from source

tliat came to me, but I am not able to state now from

whom I got it, that if the cargo was out of the vessel

she would lie lightened to an extent that she might

l-^e moved into shallower water where the danger

would not ]»e so great of being caught in the ice on

the break-ui^.

Q. Is it not your recollection that a nmnber of

the witnesses in this case for the libelant testified that

the vessel could not he moved with the cargo in her?

A. You mean moved on shore ?

Q. Gloved on shore or into the safer place?

A. I tbiuk they testified she could not l)e moved

and put on shore.

Q. The ''Eobcrt Kerr" Avas oAvned by the libelant

in this case? xV. Yes, sir.

Q. In arljusting this loss, no account was taken

by Mr. Alexander of any supposed benefit to the
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"Robert Kerr" or of any contribution by her to the

expense of moving the cargo?

A. Some of the expenses were treated by Mr.

Alexander as general average expenses.

Q. Not, however, such as involved the renewal of

the cargo?

A. No. Mr. Alexander treated all the exj)enses

of moving the cargo to Dawson overland as charge-

able against the cargo alone.

Q. So that really the matter of the cost of moving

this cargo to Dawson was treated by Mr. Alexander

as a charge incurred under the sue and labor clause,

and, as you have testified, supported or confirmed

—

whatever plirase might be used—by the correspond-

ence between Mr. Harrison and the libelant in this

case ?

A. I understand Mr. Alexander's adjustment to

treat all expenses incurred in moving the cargo as

chargeable to the cargo alone. The question of the

correspondence to which you refer, had no relation,

so far as I know, to the question whether these

charges were under the sue and labor clause and

chargeable to the cargo alone or whether they were

general average expense and chargeable to both the

cargo and the ship. ^Ir. Alexander, however, treated

all expenses incurred with respect to the cargo after
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it was separate from the ship as sue and labor or par-

ticular average charges against the cargo alone.

Mr. BRONSON.—I do not want to force Mr.

Bogle to answer the question if he thinks it is not

suscej)tible of a fair answer of yes or no, but it seems

to me that question, if I have understood his previous

testimony, is capable of an answer either yes or no.

Perhaps it might be proper to make an explanation,

but I think the question drawls the necessary infor-

mation or conclusion in itself, and I would like to

have it repeated to the witness and see if he cannot

answer it that way.

(Question read to witness.)

A. As to the first part of the question I would say

yes. I do not quite understand the latter part of

the question, as I do not think the correspondence

deals with the question of whether these expenses are

sue and labor expenses or general average expenses.

Q. Did not Mr. Alexander state, Mr. Bogle, that

he considered that Mr. Harrison was estopped by the

correspondence which has been filed in this case, from

disputing the liability of the respondent to pay these

transportation charges under the sue and labor

clausCj or words to that effect?

A. Yes, sir. He stated in substance, that he re-

garded the correspondence as an admission by Mr.

Harrison of the peril and of the wisdom of moving
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the goods in order to save them. I do not think he

ever used the term "estoppel," but I think he did

treat them as an admission of the necessity or ad-

visability of moving the goods, and of the company's

liability for the expenses thereof. I do not think he

ever expressed to me the view that the correspond-

ence threw any light upon the question of whether

it was a sue and labor charge or general average

charge. I will state further, to make that fuller as

to what he did say, if you want me to. I remember

that he did state that one of the letters from Mr.

Harrison, which discusses the question of the propor-

tion of the expense for which the underwriters were

liable, was an admission, as he regarded it, of their

liability, leaving open the question as to what propor-

tion of the expense they were liable for; and in his

judgment tlieir liability was on the sue and labor

clause.

Q. Then, in reality, having fixed all of the costs

of transporting the goods upon the respondent, there

was no general average involved in the case at all?

A. There was no general average involved in the

expense of moving the goods; there was a general

average as to certain expenses incurred before the

goods were separate from the steamer.

Q. In the matter of sending a steamer to assist
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the ''Kerr" in getting off the bar, and some inciden-

tals thereto?

A. Yes, and as I recollect, some other charges

besides that instance of sending the steamer.

Q. All of these, however, were previous to the

time the goods were separate from the steamer ?

A. Yes, that were incurred previous.

Q. They were in the amounts set forth in the copy

of that adjustment which you have filed in this case*?

A. Yes, sir.

Q. And were something less than five thousand

dollars, were they not?

A. I have not the figures before me ; I would not

like to say; the adjustment itself shows what they

were.

Q. The respondent in this case caused an adjust-

ment to be struck of what it contended to be the

general average charges in this loss, did it not?

A. I do not know. They have never shown me

any adjustment nor have they ever had the papers

in my possession to make an adjustment; but Mr.

Hooper, to whom I referred, did tell me when I of-

fered or tendered the papers to him, that at the

request of Mr. Harrison, he had made up an adjust-

ment, and said that when he finished it he would fur-

nish me with a copy, but it was never furnished.
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Mr. BOGLE—I neglected to state, that during the

fall of 1903 and spring of 1904, as fast as the vouch-

ers or statements of expenses were received from the

Dawson office, a copy of the statement showing the

expenses from time to time was furnished the re-

spondent.

It is stipulated between the parties hereto that a

copy of the pilot-house log-book of the steamer "Rob-

ert Kerr," beginning July 1st, 1903, and ending Oc-

tober 4th, 1903, may be received in evidence in this

case, with the same force and effect as the original

log-book.

Also that a copy of the engine-room log-book coh-

ering the same dates, may be received under the same

agreement.

(Papers marked respectively Libelant's Exhibits

"Q" and "R," filed and returned herewith.

Testimonv closed.
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RESPONDENT'S TESTIMONY.

February 20th, 1905, 3 P. M.

Hearing resumed pursuant to adjournment.

JOHN STACK, a witness produced on behalf of

the respondent, being first duh^ sworn, testified as

follows

:

Q. (Mr. BRONSON.) Mr. Stack, were you em-

ployed on the steamer "Robert Kerr" in the fall of

1903? A. Yes, sir.

Q. On her last trip from St. Michaels to Dawson,

or as far in as she got ? A. Yes, sir ; I was.

Q. In what capacity ? A. As fireman.

Q. Were you familiar with the condition of her

boilers as far as outw^ard appearances would indi-

cate? A, Well, 3^es.

Q. What was the condition of those boilers as to

their being sound and seaworthy, or otherwise ?

A. Well, the boilers was leaking when we got

down to St. Michaels, and they attempted to fix them

there, but they didn't do much on them—they didn't

do no good.

Q. What was their condition—you say they were

leaking going down; w^ere they leaking a little, con-

siderably, or wdiat?

A. Well, the}^ leaked considerable coming down.

Q. Did they repair them so that they didn't leak

any going up?
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A. No ; they leaked before they was out 12 hours

—started to leak.

Q. What did they do to them at St. Michaels, and

who did it?

A. Well, there was a boiler maker there—I didn't

know him, or know his name—and all that he did just

was simply—he done a little calking and expanded

them—expanded the tubes.

Q. In which of the boilers?

A. In the back end of the three boilers.

Q. Did he stop up the leaks entirely ?

A. Well, he did not.

Q. Do you know whether any—whether a cold

water pressure was put on the boilers or not?

A. No; they wasn't.

Q. Well, you say they leaked before you were 12

hours out. What was the extent of the leak ? Just

give the Court an idea, as near as you can, what you

would call the extent of the leak.

A. Well, they leaked after we was out a few days

—they leaked so bad we had to tie up and fix them

Q. Do you know how many times you stopped to

fix them?

A. Well, to my knowledge, I am sure we stopped

three times to fix the boilers.

Q. How many hours or days would you l^e

stopped, or were you stopped, to repair them?
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A. A¥ell, we fixed tlie boilers, and to cool her

down, and everything—whatever time we would stop,

it would be close onto a day.

Q. What effect did the condition of the tubes have

upon her ability to hold steam?

A. They leaked so bad it stopped the draft

—

everything like that.

Q. Well, what effect would that have on the steam

pressure? We want the evidence here to be so that

the Court can understand it—not what you under-

stand and I understand, but explain it so that the

Court can understand what effect that would have on

the steam of the boiler?

A. Well, it would this much effect : That—well, I

couldn't explain it any other way; if you ain't got

the draft to it, you can 't get the steam.

Q. What would the normal pressure in her boilers

—what she was accustomed to carry in her boilers?

A. Well, she was supposed to carry about 135 to

140 pounds—along in there.

Q. Do you know what—about what pressure she

could carry when she was—well, when the tubes were

in as good condition as you had them at any time

going up—how much pressure could she carr}^ on that

trip?

A. Well, she could carry 130 or 135 pounds.
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Q. And when they were leaking badly, what would

she carry?

A. Well, she couldn't carry but perhaps a hun-

dred or a hundred and ten pounds—something like

that amount.

Q. What effect did that have on the speed of if?

A. Well, it would be considerable.

Q. In what way? Tell how^ it w^ould affect the

speed; increase it, or decrease it.

A. It would decrease it.

Q. Do }'ou know wdien the steamer "Light" left

St. Michaels ? A. Yes, sir.

Q. When, relative to the time the "Robert Kerr"

left, I mean?

A. Well, she left there a few^ hours before the

"Kerr" left.

Q. Just a few hours before the "Kerr" left?

A. Yes, sir.

Q. Do you know whether or not she is a sister

boat of the "Kerr"?

A. She w^as supposed to be a sister boat

—

yes.

Q. Do you knoW' how^ much cargo she had on lier?

A. Well, no; I do not—just exactly.

Q. Well, no; I do not—just exactly.

A. Yes ; I know^ she had a scow in tow, and towed

that scow^ wdth her, which was full.
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Q. Do you know whether she had more, or less,

cargo than the "Kerr"?

A. She liad more, I believe.

Q. She liad more cargo ? A. Yes, sir.

Q. Do you know whether she got through to Daw-

son or not?

A. Yes, sir ; I know she got through to Dawson,

Q. That fall ? A. Yes, sir, that fall.

Q. Did any accident happen to the "Kerr's"

ground tackle or anchors or anything like that, dur-

ing the trip up?

A. They had lost an anchor and, I guess, a thou-

sand feet of cable.

Q. What was the occasion for losing that—how

did it happen ?

A. Well, that was in the wood l)oat, and we was

fixing the boilers and they went to lower the boat

down to another wood pile, about perhaps 150 feet,

or something like that, and the boat got away from

them, and they threw this anchor overboard, and

made the calde fast, and the whole thing went over-

board, and they never got it at all—left it right,

there.

Q. Did she have steam at that time?

A. No, sir.
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Q. Why not? How did it happen she didn't have

any steam'?

A. Well, we was fixing the tubes and washing the

boilers, and just put the fire under the boiler, and

there was cold water in the boiler, and when we put

the fire in, it took several hours for to get steam up'?

Q. What was that cable and anchor used for on

that boat ?

A. Well, it was used for to move us if the boat

would get aground, to pull it off, or the scow got on

the ground, to haul her off.

Q. Was the anchor ever fixed up again ?

A. Not to my knowledge, no, sir,—it wasn't that

fall, I know.

Q. If those boiler tulles had been thoroughly re-

paired, or they had been in good condition at St.

Michaels, would they have sprung any such leak as

they did going up ? A. No—no ; they couldn 't.

Q. How many seasons have you been in the Yukon

country ?

A. I was in there seven years.

Q. Have you ever see the break-up of the ice in

river ? A. Yes, sir.

Q. Do you know where the
'

' Kerr '

' was wintered ?

A. Yes, sir.

Q. Do you whether or not that is considered to be

an ordinarily safe place for a boat to be wintered?



620 St. Paul Fire and Marine Ins. Co.

(Testimony of John Stack.)

A. It always was—yes.

Q. Do you know whether boats have been win-

tered there or not ?

A. Yes, sir; boats have been wintered there.

Q. How would that particular place compare with

ordinary places or the ordinary sloughs of that char-

acter on the Yukon River as to safety for wintering ?

A. Well, they have always called it a safe place

—

that is, steamboat men would always say it was a safe

place for a boat to put in for winter quarters.

Q. What is the usual course of the ice in the

break-up of the river in the spring, where there is a

jam of any kind
;
just explain what occurs?

A. Well, the ice will break up, and my experience

in the country, the river breaks up at the head of a

river—breaks up first, and keeps crowding the ice

down, and the ice will jam up and back water up

—

back ice and water up—leaves it up sometimes 20

feet above high water, on the banks.

Q. Well, how does it—just what is the process of

piling up the ice ; how does the river do it ?

A. Well, it backs up the water, and then when it

gets a certain height, why then she forces the jam

out.

Q. Well, does this ice—what I am getting at is,

does this ice pile up as a mass, suddenly, or is it

formed gradually ?

A. Well, it forms gradually.
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Q. And how does it do it ? What is the action of

the river in piling it up ? How is it done ?

A. The ice stops and jams.

Q. Now, the ice that comes down does what
;
piles

on top, goes underneath, or what ?

A. Piles on top, and keeps backing up—keeps on

piling up there, until it gets a big solid mass of

broken-up ice.

Q. Now, in going out in the spring, does that mass

of ice go to places instantly, or does it gradually su]}-

side 1 A. A¥ell it scatters out.

Q. Scatters out?

A. Scatters out. After it strikes the main chan-

nels, it scatters out, when it goes, until tliat strikes

another jam, and jams up.

Q. Where do vessels that are navigating on the

Yukon River spend the winters, ordinarily?

A. They spend it right in the ice—sloughs and

different places.

Q. That is the usual place for them to sto]), isn't

it—in the ice?

A. Yes, sir. Sometimes they pull a Imat out, if

it needs repairing, or something like that.

Q. Did you ever know of a vessel to be completely

wrecked in the Yukon ?

A. No, sir—not b.y ice that way; I have seen

them on the bars get broke up in the summer-time.
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Q. In the summer ?

A. In the summer-time—they get onto a bar.

Q. Do you remember whether or not the vessel

was laid up at Androfski? Do you remember it by

that name'?

A. I remember the name—I am just trying to

think now. I believe we was located at Androfski.

Q. Do you remember how long %

A. No, I do not.

Q. Could you say how many days altogether the

"Kerr" was laid up, including the time you would be

lowering steam for you to get the tubes repaired or

patched up, getting the fire up again, and so forth

and so on—make an estimate in time, as to how long

—about how many days?

A. Well, we was laid up between three and four

days—I am sure of that.

Q. Do you know whether or not the steamer

'

' Light '

' had a barge in tow %

A. She had a barge in tow when she left St.

Michaels; yes, sir.

Q. Do you know who built the "Light?"

A. I belive the Moran Brothers built it.

Q. Who built the "Kerr"?

A. Lloran Brothers did.

Q. Was there any attempt made to move the
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''Kerr" from the place where she was i)ut up for

winter quarters at Circle? A. No, sir.

Q. Was it possible to move her or take her else-

where at that time?

A. Well, she—her boilers leaked bad.

Q. Otherwise than as to the condition of her boil-

ers, was there anything the matter with the naviga-

tion of the river at that time ?

A. No, sir. There was just a little ice running in

the river—just started in then.

Q. Where did you go from there ?

A. Where did I go ?

Q. Yes, sir; when did you leave Circle?

A. I went last on the ''Lightning."

Q. She went on up the river?

A. She went on up the river.

Q. Are there other places for winter quarters

around Circle City?

A. Well, yes, I believe there are—different places

for winter quarters there. Of course I was a fireman

—I ain 't acquainted with the river like pilots.

Q. AYell, do you know whether other boats win-

tered any other places around there?

A. Yes; there is boats wintered all the way along

there in different places.

Mr. BRONSON.—That is all.
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Cross-examination.

Q. (Mr. BOGLE.) You say you have been in the

Yukon country several years ? A. Yes, sir.

Q. What have you been doing up there'?

A. I have been mining and steamboating.

Q. On what boats have you worked?

A. I have worked on the '

'Kerr '

' and the '

' Leah, '

'

and I worked on the "Tanana" awhile this summer.

Q. How long did you work on the '

' Kerr '

' ?

A. I worked on her from the time we got into St.

Michaels, when she went down the river, until she

got into her winter quarters at Circle City.

Q. That is on the last voyage from St. Michaels

up to Circle Cit}^, was it?

A. Yes, sir.

Q. When did you work on the "Leah?"

A. I worked on her last sununer, 1904.

Q. In what capacity?

A. I was deck-hand on her.

Q. Deck-hand on her, and you were fireman on the

"Kerr?" A. Yes.

Q. Now did you ever work on any other boats ?

A. No, sir. I worked on the Tanana—came down

on the Tanana last

—

Q. In the summer of 1904?

A. Yes, sir.

Q. In what capacity ?
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A. Deck-hand on her.

Q. Then this voyage was made on the ''Kerr" as

fireman in 1903, was the first experience you ever had

on a steamboat on the Yukon River ?

A. Yes, sir—no, it wasn't; I fired on the "Walter

Irving" once before.

Q. When?

A. In 1898—in the fall of '98.

Q. You were firing on her?

A. Yes, sir ; I fired—I didn't sign on her ; the fire-

man got sick, and I took his place coming out.

Q. You simply worked your way down the river f

A. No, sir ; she was going out—going up the river.

Q. From Dawson to Whitehorse ?

A. From Dawson to Whitehorse. No; I didn't

work my way up ; I got paid for what I done.

Q. The balance of the time during these seven

seasons you have been mining? A, Yes, sir.

Q. You have been mining in the Dawson country ?

A. Yes, sir.

Q. You say there are other places around Circle

where boats can be wintered safely ?

A. That is what I understand from steamboat

men.

Q. Where?

A. Well, I don't know just exactly where. I am
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—I was firing on the boat, and that is just what I

heard.

Q. Whom did you hear it from, Mr. Stack ?

A. Well, I believe Mr. Douglass, a friend of mine

;

he was pilot on her.

Q. Pilot on what '?

A. On the '
' Robert Kerr. '

'

Q. What was his name—Douglass?

A. Douglass.

Q. You say you heard him say there were other

places'? A. Yes, sir.

Q. Did he say where they were %

A. No; I just forget now. There is—I believe

he mentioned there was a good place to lay up where

we was, down from Twelve Mile Bar, before we left

there.

Q. You say that the '

' Kerr '

' could have gone any-

where, except that her boilers were leaking at that

time ?

A. I didn't understand you.

Q. Did I understand you to say that the ''Kerr''

could have been moved and gone anj^vhere else if

she had wanted to, if her boilers hadn 't been leaking ?

A. Yes, sir.

Q. Did you have any trouble getting into Circle ?

A. Yes, sir—we had trouble all the way up.

Q. Did you have any trouble about low water ?
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A. We had trouble about low water—yes, sir.

Q. What was the trouble?

A. Well, the boat was carrying too much water.

Q. Well, was the river unusually low for that sea-

son of the year ?

A. Yes, sir, it was.

Q. It took you a couple of days to take all of her

cargo off and lighter her over that bar, didn't it?

A. Yes, sir.

Q. Well, then, why did you say she could have

gone am^iiere else she had wanted to; wasn't the

river still falling?

A. No, I don't believe it was. They had a rise of

water there just before that—came along there. She

took her cargo off, and went up light from Twelve

Mile Bar to Circle, and then she took a part of the

cargo aboard again at Circle, and went into winter

quarters, and the "Lightning" went on up.

Q. She took her cargo off because she was draw-

ing too much water; was that it?

A. Yes, sir.

Q. Now, how much water did she draw ?

A. AVell, I should judge drawed about four feet

eight or ten inches—something like that.

Q. The "Lightning" had much less draft than

than the "Kerr," didn't she? A. Yes, sir.

Q. Did she get through to Dawson ?
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A. No, sir.

Q. Why? A. Got froze in.

Q. What? A. She got froze in.

Q. Well, did I understand you to say that the

**Kerr" could have gone on through to Dawson?

A, I didn't say she could have gone on through

to Dawson.

Q. Where could she have gone, Mr. Stack?

A. Well, I couldn't say. That is a question I

couldn't answer—where she could have gone to.

Q. You are not very familiar with the river, are

3^ou ?

A. No, sir; I have been up and down it several

times, is all.

Q. You have never had charge of navigating a

boat up there ? A. Never had ; no, sir.

Q. You have never been on the lookout for safe

places to winter at? A. No, sir.

Q. It has been no part of your business?

A. No, sir.

Q. You don't know anything a])out that, do you?

A. No, sir.

Q. Do you know whether this slough wlicre the

"Kerr" was wintered was a blind slough or not?

A. Well, no, sir; it wasn't a blind slough.

Q. Well, now, you say that the ice jams there in
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the spring, and the pressure of the water way back

up piles the ice up high ?

A. Yes, sir—it does usually in the main river

—

main channel.

Q. After the jam is broken—when that jam

breaks, the ice that is piled up comes floating down

the river, doesn 't it % A. Yes, sir.

Q. A great mass of it? A. Yes, sir.

Q. If this *'Kerr" was not in a blind slough, but

in a slough where its head was ox3en, wasn't there

danger of the ice and the jams breaking above there

—

breaking and coming down that slough?

A. Well, they called it a safe place.

Q. They called it a safe place ?

A. Steamboats.

Q. What steamboats ?

A. Steamboat people.

Q. Who? A. Well, people.

Q. Who? Name them?

A. Well different ones.

Q. Well, name some master on the river—some

experienced master on the Yukon River who said that

was a safe place.

A. Well, I couldn't just name any; I heard

—

what is that fellow's name on the ''Lightning"—the

pilot? I heard him make the remark to Moore—

I
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heard hhn make the remark to Moore, Captain

Moore.

Q. You heard him make the remark to Captain

Moore ?

A. I heard him make the remark that the "Kerr"

was in a good place—in a safe place.

Q. You say he was the master on the "Light-

ning"? A. Yes, sir.

Q. Did you ever hear any other master say so ?

A. Not as I remember—no.

Q. Did you know Captain Le Ballister ?

A. Yes, sir.

Q. He is one of the most experienced men on the

river isn't he?

Mr. BRONSON.—I object to that as not proper

cross-examination.

A. I don't know anything about that.

Q. What is that?

A. I don't know anything about who is experi-

enced men on the river.

Q. Well, don't you know that he has been navi-

gating boats on that river for the last seven or eight

years? A. Well, I have heard of him.

Q. You have heard of him as a master navigating

boats on the river, have you not ? A. Yes, sir.

Q. Did you know Captain Newcomb ?

A. Yes, sir.
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Q. Isn't he one of the most experienced men on

the river? A. I don't know.

Q. How is that?

A. I don 't know whether he is or not. I know he

is a master of a boat—that is all I know.

Q. Don't you know he has been for seven or eight

years? A. Yes, sir; I know he has been.

Q. And in charge of some of the largest boats on

the river, hasn't he? A. Yes, sir.

Q. Did you ever hear him say it was a safe place ?

A. I am not acquainted with him.

Q. You say boats winter along the river in the

ice? A. Yes, sir.

Q. In the river? A. Eight in the river.

Q. Where?

A. That place there—that you call right in front

of Dawson—right in the ice, and winter right eight

miles below Forty Mile. Two boats wintered right

there in the ice.

Q. In the main current of the river ?

A. Right along the edge of it, yes.

Q. Were they in the slough ?

A. No, sir; there wasn't any slough.

Q. AVliat season—what boats do you refer to *

A. The " Louise '

' and the '

' Leah. '

'

Q. What season? A. 1904.

Q. You mean a year ago ?
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A. Or 1903—the fall of 1903.

Q. The ''Louise" is the steamer that CaiDtain

Newcomb was on? A. The "Louise"?

Q. Yes, sir.

A. I don't think Newcomb was on the "Louise."

Q. Who was the master of the "Louise"?

A. I don 't know.

Q. Who was the master of the "Leah"?

A. I forgot who was on her that season.

Q. Captain Bludso? A. Bludso.

Q. You say that they wintered right out in the

current in the river ?

A. Eight along the edge of the current, yes.

Q. Was there any protection from any bar or

island above them, or anything ?

A. Not where they were froze in, no, sir.

Q. Now, did they pick out that place to winter,

or did they get caught there in the ice and froze in ?

A. They got caught there.

Q. Did the boats get damaged ?

Mr. BRONSON.—I object to that as incompetent,

irrelevant and innnaterial.

A. I don't know; I wasn't there at all when the

river broke up.

Q. Did you see them there in the river ?

A. I did.

Q. When? A. In the fall.
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Q. In the fall of 1903? A. Yes, sir.

Q. When the '

' Kerr '

' came up ?

A. When I came up.

Q. And were you on the "Kerr"?

A. I walked up.

Q. You walked up ? A. Yes, sir.

Q. They got frozen in on their way to Dawson,

did they ? A. Yes, sir.

Q. This same fall ? A. Yes, sir.

Q. Did you see the "Lightning" the next spring?

A. No, sir.

Q. Did you go down the river on the "Kerr" on

that voyage ? A.I went down decking, yes, sir.

Q. What? A. I went down on her.

Q. From Dawson to St. Michaels?

A. From Dawson, yes, sir.

Q. Well, you say her boilers were leaking some?

A. Yes, sir,

Q. And they were fixed by some boilermaker at

St. Michael. Mr. Jackling was the engineer in

charge, wasn't he? A. Yes, sir.

Q. You say they didn't apply any cold water test

to them when you got there ? A. Yes, sir.

Q. You are sure of that? A. Quite sure.

Q. Were you there all the time ?

A. Yes, sir.
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Q. And you can swear they did not apply any cold

water test to these boilers after they got through

working on them ? A. No, sir.

Q. What were you doing there?

A. I was firing.

Q. Well, you were in port then, weren't you?

A. Yes, sir.

Q. Didn't have anj^thing to do?

A. I was Avorking, fixing her up and working

around.

Q. What were you doing?

A. Painting and fixing the things uj) around her

and scraping

—

Q. And they couldn't have made these tests with-

out your knowing it ?

A. They took out the connections, all of them, in

front of the boiler and fixed them all up.

Q. They couldn't have made this test without

your knowing it ? A. I believe not.

Q. How is that?

A. I am quite sure they could not.

Q. And you are sure they didn't make it ?

A. Yes, sir.

Q. Where do you live now ?

A. Well, I am living here in the city, when I am

home.

Q. What business are you engaged in?
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A. Business ?

Q. Yes, sir. A. Steamfitter—fitting.

Q. Steamfitter ? A. Yes, sir.

Q. Where do you work?

A. I have been working down here for my brother.

I haven't been doing nothing for several weeks.

Q. You are not an engineer ? A. No, sir.

Q. Are you a boilermaker? A. No, sir.

Q. You work, then, as a day la]:>orer, do you ?

A. Yes, sir.

Q. You say that the steamer "Light" left St.

Michael the "Kerr" did?

A. Left that same day, I believe so—same morn-

ing.

Q. And you say she had a barge in tow ?

A. She left just a little before daylight.

Q. She had a barge, did she ?

A. Yes, sir ; she had a barge in tow.

Q. Did she bring any cargo on board?

A. I didn't go aboard of her; I don't know

whether she had any cargo.

Q. You don't know whether she had any cargo

on board or not, then ? A. No, sir, I do not.

Q. Did you see her any more on her way up the

river? A. No, sir.

Q. You say she got into Dawson?

A. Yes, sir ; she got into Dawson.
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Q. She got in with her barge ?

A. I heard she did; I wasn't there when she got

in to see.

Q. What company operates the "Light"?

A. A¥ell I believe it belonged to O'Brien—Tom
O'Brien Company or some company like that.

Q. You say the "Kerr" was short of steam at

times on the trip up the river ? A. Yes, sir.

Q. Where is the worst place in the river—strong-

est current, Mr. Stack ?

A. Well, the strongest current, I believe, is right

down below Rampart—along in there somewhere, I

think; I don't know, only what they say.

Q. She made that current all right, didn't she?

A. Yes, sir.

Q. The truth is she did not at any time have to

tie up to the bank, and work her way up in that way,

did she ? A. Tie up to the bank ?

Q. Work along by her towing from the bank ?

A. No, sir.

Q. She made her way up under her own steam

all the way up ? A. Yes, sir.

Q. And carried her barge as far as Port Yukon ?

A. Yes, sir.

Q. Now, you say that her boilers began leaking

after she got out? A. Yes, sir.

Q. Did the engineer fix them up ?
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A. AVell, the second engineer fixed them. I

worked pretty near every time we tied up with the

second engineer.

Q. AVhat was the matter? Were they leaking?

A. The}" were leaking
;
yes, sir.

Q. Leaking at the place where this boilermaker

fixed them at St. Michael ? A. Yes, sir.

Q. The same boiler that was leaking?

A. The same boiler—same boilers.

Q. Did he work on all of them there ?

A. I believe so.

Q. Overhauled them, did he? A. Yes, sir.

Q. Were they all leaking on the way up the river ?

A. Yes, sir.

Q. All three of them? A. YcvS, sir.

Q. Leaking from the tubes, were they ?

A. Yes, sir.

Q. Were they leaking at the head of the tubes

where he had done work ? A. Yes, sir.

Q. How much time did you say they lost on ac-

count of the boilers leaking ?

A. Well, I should judge three days; something

like that.

Q. As a matter of fact the most of this labor was

done when she tied up to the bank to take (ui wood,

wasn't it? A. Yes, sir

Q. How is that?
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A. Well, sometimes—sometimes—once or twice

we had to stop before we got to the wood.

Q. Where did jou stop on account of the boilers

alone—what place on the river ?

A. Well, I forget the places now. I don't remem-

ber the place. I know we stopped tAvo days below

Eampart, there—I think we stopped twice below

Rampart—stopped above; stopped sometimes to fix

the boilers. Every time that they stopped to fix the

boilers, we would wash the boilers—w^ash down, and

wash the boilers.

Q. That is usual on the river—to wash out the

boilers? A. Yes, sir.

Q. That Yukon Elver is very trying on boilers,

isn't it?

A. Yes, sir ; dirty water—mucky.

Q. How often was it usual to wash out the boil-

ers on that trip ?

A. Well, they washed a couple of times a week.

Q. A couple of times a week? A. Yes, sir.

Q. How long does it take to do that?

A. Well, it takes 12 hours, 10 or 12 hours, to wash

the boilers.

Q. Did the "Kerr" stop any oftener than that on

this trip up, to clean out her boilers and make re-

pairs ? A. Any oftener ?

Q. Than twice a week ? A. Yes, sir.
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Q. How often did she stop to clean out the boilers

or to make repairs on them ?

A. Well, I know one time we ran up two days,

and we stopped, for washing the boilers and fixing

her up—two days' stop to fix her up—fix the middle

boiler. A big stream of water came out of the tubes

there.

Q. How long did it take you to fix it ?

A. Well, the chances are it took six—five or six

hours to fix it—that is after the—it took three or

four hours for the boilers to cool down so you could

get in them.

Q. After you left Port Yukon did you have any

trouble with the boilers ?

A. After we left Port Yukon ?

Q. Yes, sir.

A. Yes, sir; we had trouble all the way up; they

leaked all the time.

Q. They leaked all the way up ?

A. Yes, sir; they leaked all the time.

Q. How much leaking was there coming down ?

A. Well, they didn't crowd th.e boat coming

down,

Q. Well, answer my question, Mr. Stack. How
much leaking was there going down ?

A. Well, down, the middle, just the middle, boiler

leaked down ; that is what I understood.
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Q. What do you know about it? You say you

went down as fireman ?

A. I didn't go down as fireman.

Q. You went as deckhand ? A. Yes, sir.

Q. You don't know of your own knowledge that

she leaked at all on the trip down?

A. No, sir.

Q. All you know is the leak there was going up?

A. Only what I learned from the boys; that is all.

Q. But of your own knowledge you don't know

anything about it ?

A. No, sir.

Q. How long did she stay in St. Michael?

A. She sta3^ed there close onto two weeks.

Q. Did this boiler man make a thorough over-

hauling of the boilers?

A. Just worked on the back ends of them—just

rolled them out, and calked them some.

Q. Did he go through the boilers, and take them

apart? A. No, sir.

Q. Did he take the connections apart?

A. No, sir.

Q. Didn't you just now say they were not taken

apart ?

A. They were—took some of the front connec-

tions oft', and also the water gauge down.
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Q. That was when he was doing this work, was-

n't if? A. Yes, sir.

Q. Now, you had plenty of time there to give

them all the overhauling they needed, didn't you?

A. Yes, sir. They couldn't— it seems they

couldn't get a boiler-maker there when they first

went there, and this boiler-maker, I think, was

loaned from the N. T. Company to them.

Q. That is a man by the name of Jones you re-

fer to, is it?

A. Jones—I believe that is his name.

Q. Were you there when the cargo was trans-

ferred from the "Elihu Thompson" to the "Kerr"?

A. Yes, sir.

Q. She got all of her cargo from the ''Thomp-

son," didn't she?

A. All of it—yes, sir—all but store supplies; she

got them ashore.

Redirect Examination.

Q. (Mr. BRONSON.) You say that the second

engineer and you worked on the boiler tubes?

A. Yes, sir.

Q. What did the second engineer say relative to

the condition of those tubes?

Mr. BOGLE.—I object to that as incompetent, ir-

relevant and immaterial and hearsay evidence.
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A. Well, he saj^s, "The tubes has been spread and

rolled out so much now you can't hardly do anj^thing

with rollers on them any more—couldn't expand it."

Q. What is your trade? A. Steamfitter.

Q. Steamfitter? Do you know what the condi-

tion of those tubes was yourself, as to their being

capable of being accurately and perfectly fitted ?

A. Well, that was what I—what I know about it,

I was right there with the second engineer, about the

boilers, and he was afraid to roll them out any more

;

they was so thin on the ends they didn't have much

to hold any more on the end of the boiler plate.

Q. Do you know whether these tubes were new

tubes or old tubes ? A. They were old tubes.

Q. Do you know Mr. Douglass who was the pilot ?

A. Yes, sir.

Q. Counsel asked you relative to anybody's say-

ing anything about the place where the "Kerr" was

situated. Did you hear him say anything about

whether it was in a safe place or otherwise ?

Mr. BOGLE.—I object to that as incompetent, ir-

relevant and immaterial and hearsay evidence.

A. Well, I heard him say that the "Kerr" was

in good safe winter quarters at Circle there.

Q. He was the pilot on the "Kerr"?

A. He was the pilot on the "Kerr"; yes, sir.
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Recross-examination.

Q. (Mr. BOGLE.) Who was this second en-

gineer that you referred to ?

A. His name is Atwell.

Q. Where is he now?

A. He is up in Fairbanks.

Q. Where is ^his man Douglass you referred to?

A. Douglass—he is somewheres out here.

Q. What is his name ?

A. Well, we used always to call his Pasco. I

knew him for the last 15 years, and that is the only

name I knew him by.

Q. Pasco Douglass? A. Yes, sir.

Mr. BOGLE.—That is all.

(Testimony of witness closed.)

GEORGE KENXE, a witness produced on behalf

of the respondent, being first duly sworn, testified as

follows

:

Q. (Mr. BRONSOX.) Where were you em-

ployed in the fall of 1903?

A. I went on the steamer ''Lightning." I was

asked to go on the steamer "Lightning" by O'Brien

to make that trip.

O. On what trip ?

A. On the trip down to the "Kerr."

Q. Did you see the "Kerr"?
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A. Yes, sir.

Q. Did you go through her ? A. Yes, sir.

Q. Did you see her boilers ?

A. Yes, sir; I looked through the firebox from

the back end and saw them leaking.

Q. What condition were they in?

A. They were leaking very badly.

Q. Where did you see her? Did you see her when

she was laid up in winter quarters ?

A. Yes, sir.

Q. Do you know what the condition of that place

is as to safety for vessels to winter in ?

A . Well, it was considered very fair. It has been

considered a fairl}^ good place. Other boats have

Avintered there. The steamer ''Victoria" wintered

there one 3^ear.

Q. TIow many seasons have you been on the Yu-

kon River?

A. I have been on the ''Kerr" and on a munber

of boats there. I have been in the country since '97.

Q. In Avhat capacity have you worked?

A. Engineer and oiler. If I wasn't working on

steam.ers—if I wasn't on a boat, I was working in

the mines, working at my line of business, engineer-

ing.

Q. You went down on the steamer "Lightning"

from Dawson to meet the "Kerr"?
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A. Yes, sir, down below Twelve Mile.

Q. Have you seen the condition of the river there

in the break-up of the ice in the spring?

A. Yes, sir ; I have gone across it—walked across

it an hour and twenty minutes before the river broke.

Q. Do you know how boats winter—the boats

that navigate the Yukon River—where they winter

ordinarily?

A. Yes, sir ; they wiptqr in sloughs, or places they

can find a place—a nice place to get into. A slough

is, of course, always preferable, though there has been

boats wintered right in the main channel—that is, got

caught.

Q. What would you consider the position of the

"Kerr" as to danger or safety where she was, taking

the ordinary conditions, of the Yukon River?

A. I think she was in a fairly good place—a place

where they have got her out from. They intended

to put her there, and when we came down, of course,

we lightened her up, and after the three.days—about

three days' labor up and down there, taking the stuff

off, she finally came down there, and she never made

an attempt to look for any other place. She never

turned a wheel there after she got at Circle, and never

made an attempt to get out of there. I thought it

was a very strange thing. What the idea was of us

coming down there to lighten her up, and then stop
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at Circle, just for a distance of about 15 miles. I

thought it was a very funny sort of a way of doing

business.

Q. Did you see the "Kerr" the next spring?

A. Yes, sir; I saw her when she came up the

river.

Q. Where did she go in the spring ?

A. She went down to Port Yukon to get a barge,

and she hadn't the horse power for to get up to Daw-

son, because her tubes were leaking that bad; that

is, she was a long time getting up to Dawson; then

when she arrived at Dawson she got a general over-

hauling; they took all the tubs out—by the N. C.

—

I believe the N. C. machine-shop there took the tubes

out and welded them, and put them back again

—

showing she was in a terrible condition—and made

only one trip to St. Michael last year, they had done

so much repairing to her.

Q. What was that repairing directed to—the

whole of the boiler?

A. No, sir ; the tubes and engines ; in the engine-

room, was all the repairing there was done, in the

engine department—engine-room department.

Q. Have you ever seen the break-up of the ice on

the Yukon River in the spring? A. Yes, sir.

Q. Have you seen the jams of ice formed?

A. Yes, sir ; I have seen numbers of them.
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Q. Just describe the operation—how the jam is

formed in the ice.

A. You mean the closing or the opening ?

Q. When the ice jams in the river.

A. Well, as a rule, when the ice—if it is at the

close—is the closing of the season, the ice jams up

—

that is, the ice is thinner, of course, in the fall, as the

ice runs, and it isn't extra thick. To a boat coming

up the river, even though it be in the main channel,

why, she fornis—this flush ice comes around and

forms forms a sort of eddy around her, and finally

works its way up and climbs onto the boat, and climl^s

out—goes out for quite a distance from the boat, and

in that form, the boat is practically in an eddy ; with

the ice around her, she is practically in an eddy;

then, of course, this other ice coming down, keeps

accumulating, and finally the jam comes, and it

might i^ossibh^ push the boat up on the ice. Of

course, as it jams back, it pushes the boat up, and

they are never in any danger—because I remember

here last fall, the "Lightning," just out from Daw-

son, was in the main channel, and there was the

"Leah"—both of them. Now, that is the closing of

the season, })ut now in the opening, when the river

])reaks, the ice as a rule doesn't pile over, the ice

don't pile over; the ice goes under; like running
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underneath, and there is a tendency to force the other

out ; they keep coming in. Lower in the river, when

the ice—if it has a tendency to jam anywheres, the

ice crushes out, and forces the boat up on the bank.

At Dawson, the ice goes underneath, but it works the

boat up, like a jackscrew—works it up in the air

and crushes the boat up against the bank—pushes it

up against the bank—it would eventually. I saw the

"Lightning" myself; she was quite high up, but no

damage there. The ice itself piles underneath them

and works them up in the air.

Q. Do you consider that the cargo of the "Robert

Kerr" there at Circle City was in any danger of de-

struction or injury ? A. No, sir ; I do not.

Q. You considered that the cargo or herself was

in no danger"?

A. No, sir; I don't see how she would be in any

danger—though what I thought, it was funny that

she never made an attempt to leave there.

Mr. BRONSON.—That is all.

Cross-examination.

Q. (Mr. BOGLE.) How long did you say you

worked in the Yukon country? A. Since '97.

Q. You say you worked for the Pacific Cold Stor-

age Company? A. Yes, sir.

Q. Where?
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A. I worked for them in their plant, as an engi-

neer. I done steamfitting—that is, I done the fitting

for them. I took the plan of it—helj^ed take the plan

of it for Mr. , who is boiler inspector in Daw-

son now at the present time.

Q. What was your part of it—were you the engi-

neer in charge ?

A. I was working as engineer for him.

Q. Mr. was the engineer in charge of the

work, was he ?

A. Yes, sir ; he was the engineer in charge.

Q. You were working under him ?

A. I was working under him, yes, sir.

Q. When did you quit the employ of the Cold

Storage Company? A. In 1903.

Q. What time?

A. In May, I think it was—May or June, some-

wheres.

Q. Did 3"ou have any trouble with the com.pany?

A. Well, in a way ; it was with Mr. Jacklin. Mr.

Jacklin didn't speak to me very nicely, and to avoid

trouble I left there.

Q. You went in there that year under a promise

of Mr. Jacklin to give you emplo}Tiient as fireman

on the '

' Kerr, '

' didn 't you ? A. No, sir.

Q. Isn't it a fact that you approached him be-
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fore you went in there, and asked him for employ-

ment as fireman on the "Kerr"?

A. No, sir; he made arrangements with me the

year prior.

Q. You did go in there to take emplojTnent on tlie

"Kerr," didn't you, under Jaeklin—didn't you?

A. Yes, sir—that is, he wrote a letter here.

Q, And you stayed there how long?

A. I guess I was there three weeks—somewhere

in that neighborhood.

Q. Three weeks—and you drew on the company

or your expenses going in, didn't you??

A. Yes, sir.

Q. And left the employ of the company before

these drafts were taken up or paid by you, didn't

you ?

Mr. BRONSON.—I object to that as incompetent,

irrelevant and imjuaterial.

A. As a rule

—

Q. Answer the question; never mind about the

rule.

A. Yes, sir. As a rule

—

Q. Well, answer the question. Didn't you quit the

employ of the company before your wages amounted

to the amount of those drafts that you had drawn on

them and that they had paid ?

A. Yes, sir. I thought

—
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Q. That is all right ; I haven't asked for anj^thing

you thought. Now, you say you were on the "Light-

ning" in the fall of 1903 ?

Q. In what capacity ?

A. As engineer—second engineer.

Q. As second engineer ? And you went on board

the "Kerr"? A. Yes, sir.

Q. You didn't go into the engine-room, you say?

A. No, sir; I didn't.

Q. You looked down through some holes some-

where ? A. Through the firebox—yes, sir.

Q. You saw from on deck into the firebox?

A. What is that?

Q. You looked from on deck into the firebox ?

A. Yes, sir ; opened the door of it and looked in

—

for instance, like ox^ening the door here and looking

through.

Q. What were you looking around the machinery

for?

A. Well, he was at the boat—he was on the boat

at the time—Mr. Stack, and I heard that they were

leaking pretty bad, and I walked over, and he took

me—told me I could look in there if I wanted to.

Q. He took you around there and showed you

where they were leaking, did he ?

A. Well, he just showed me—said that I could

look in there.
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Q. You and Jacklin were not on good terms, were

you? A. No, sir.

Q. And lie was in charge of the "Kerr"?

A. Yes, sir.

Q. Yvliere was the Kerr when you looked in and

saw the boilers leaking ?

A. Around Twelve Mile Bar, where she was go-

ing to winter—Avhere she intended to winter.

Q. She didn't winter there, did she?

A. No, sir.

Q. How did you know^ she intended to winter

there ?

A. \Yell, it was a good wooded island.

Q. I didn't ask you why you supposed; how did

you know she intended to winter there ?

A. That is what I heard Douglass say.

Q. Who was Douglass ?

A. He was the pilot on the "Kerr"; and in fact,

some of the crew took a boat onto Rock Island there

—

showed that she was intending to winter there.

Q. Now, the fact is she couldn't get over the bar

above there, could she until the "Lightning" got

there and took her cargo off for her? Isn't it a fact

that she couldn't get any further up because of the

low water until the "Lightning" took her cargo?

A. Yes, sir.

Q. And that as soon as the "Lightning" took her
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cargo, so that she could get over the bar above there,

she went on up to Circle ?

A. Yes, sir ; she got up to Circle.

Q. Have you been at Circle during the winter

time on the break-up in the spring?

A. No, sir, not at Circle.

Q. This slough where the "Kerr" was wintered,

at Circle, was open up through the head, wasn't it?

A. Yes, sir.

Q. Was there anything to prevent the ice, if the

jam broke above there, from coming down through

the slough?

A. Well, it is this way : The river pushes the boat

;

it doesn't jam ; it doesn't take the boat—

Q. I am not asking you that. Was there any-

thing to keep the ice, on the break-up of the jam,

from coming down through that slough?

A. There is a little bar there; yes, sir.

Q. Would that keep the ice out?

A. It would keep it out some; yes, sir.

Q. You mean to say that the ice, in former years,

when the break-up in the spring season happened

didn't usually come down through that slough?

A. Oh, it has come down—yes, sir, but that is not

the thing

—

Q. That is the question I asked you?

A. It is the

—
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Q. Never mind that; don't volunteer anything,

Mr. Kenne; just answer the questions. You say

that when the ice—the jam breaks and the ice strikes

against the boat, that it simply shoves it out on the

bank ? A. Yes, sir.

Q. And don't break it up %

A. No, sir ; I have never seen it yet,

Q. Have you ever known of a boat wintering in

tlie river with its cargo on board ?

A. Yes, sir—and it was either the "Canadian" or

the "Columbia" was caught at the steamboat slough

—riglit in the slough—in the main channel—and if I

ain't mistaken, also the "Leah," but whether they

had cargoes on, I am not certain about that, though

I seen them when they came up, but whether the}^

had cargoes on or not I don't know, but I walked

up there where they got frozen in there, and she

was in the main channel, too.

Q. Well, do you know of any steamer that has

wintered along the Yukon River and kept her cargo

on board during the winter % If so, name the steamer

and the season, please?

A. AYell, the "Lightning"—yes, sir.

Q. The "Lightning"? When?

A. That year we went down to the "Kerr" to

take her cargo—had 109 tons, I believe it was.
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Q. You mean the "Lightning" kept that cargo

on board during the winter?

A. Well, she got froze in there with the cargo

on her.

Q. I understand, but I asked ,you if you knew

of any steamer that had kept the cargo on board

during the winter after she got froze in, along the

river? A. No, sir.

Q. They always move the cargo, don't they?

A. That is the rule—yes.

Q. Now, isn't it a fact, Mr. Kenne, that if the ice

shoves the boat up, as the "Lightning" was shoved

up, any cargo in her would break her back?

A. No, sir.

Q. It wouldn't?

A. No, sir; I have seen the "Lightning."

Q. When up on the ice?

A. Yes, sir, when on the ice.

Q. You mean to say that if she had a hundred tons

cargo in her it would not have affected her?

A. Well, froze as she was—she would lie—she

had just as much chance to affect her, as she was, as

if she had the cargo in her.

Q. Well, that is your judgment—if she had a hun-

dred tons of cargo, that it would not have affected

her?
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A. Oh, it might have; I couldn't say. It would

depend on how he ice was underneath her.

Q. Would you consider it safe for a steamer to

carry her cargo on board when she was caught in

the ice along the Yukon River, during the winter?

A. Yes, sir—in that nature, I would.

Q. If she had perishable goods, would that make

any difference—whether perishable goods, or any

other kind, as to the safety of the boat and the cargo ?

A. Well, yes, sir; it would. Other boats have

gone in there—there was the steamer "Canadian";

she went in, and she had her cargo on, and it was

some tinje before they took it off. They let her

cargo just—there was no teams went up there to

take them down to Dawson, and they let them perish.

Q. They did lose them, didn't they?

A. It was just on account of freight; they didn't

want to pa,v the expenses of freighting.

Q. I say they left it on there during the winter,

and lost it? A. No, sir.

Q. They lost all that was perishable, didn 't they ?

A. They lost that because they didn't wish—it

would cost so much to have it freighted to Dawson.

Q. That was the only way to save it, wasn't it?

A. That was the best way—yes, sir.

Q. That was the only way, wasn't it—to freight

it in during the winter?



vs. The Pacific Cold Storage Company. 657

(Testimony of George Kenne.)

A. Why certainly that was the only way they

could get it in there.

Q. Now, do you mean to say, Mr. Kenne, that it

would have been safe in your judgment to have left

the cargo on the "Kerr" during the winter and dur-

ing the break-up in the spring of 1904?

A. Well, now, if it was left to me, that is the way

r—

Q. I am not speaking about looking back on how

it did break up

—

A. Oh, no.

Q. But prior to that, would have said, during

the month of January, 1904, that it was safe to leave

that cargo on board that steamer?

A. Yes, sir; if it had been mine, I would have

left it— yes, sir; that is the way I would do—that

's, if I owned it, I would do that.

Q. You would not have moved it at all?

A. No, sir; I would not.

Q. TJiat cargo could have been put ashore with-

out losing it, could it, during the l)reak-up in the

spring ?

Mr. BRONSON.—I o])ject to that as incompetent,

irrelevant and immaterial, and not proper cross-ex-

amination.

A. Well, if the}' had put it ashore they would

have lost it anyway—that is, if they had done that

;
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therefor, that is wh}^ I say I would leave it on the

boat, and taken chances of its being saved.

Q. You would have taken chances of its being

lost on the boat, instead of putting it ashore, where

it was certain to be lost—that is your idea, is it ?

A. Yes, sir; I would.

Q. You would not have undertaken to haul them

through to Dawson? A. No, sir.

Q. And now I understand the fact to be that the

only thing that could be done with that cargo was

either to leave it on board, and take the chances of

its being saved, or to haul it overland during the win-

ter to Dawson, wasn't it?

Mr. BRONSON.—I object to that as incompetent,

irrelevant and immaterial and not proper cross-ex-

amination.

A. What is that?

Q. I say the only thing that could have been done

with that cargo was either, first, to leave it on board,

and take the chances of its being saved in the break-

up in the spring, or to move it overland during the

winter to Dawson?

A. No, sir; I think I would have left it there—
yes.

Q. Answer the question : I say you would either

have to do that, or move it, one or the other ?
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Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial, and not proper cross-examina-

tion.

Q I am not asking what you would have done ; I

say that was onl}^ one of two things that could have

been done—either to leave it on board, or to move it

during the winter time overland to Dawson.

Mr. BRONSON.—The same objection.

A. No, sir; I would have left it on board; I

wouldn't—I don't understand you thoroughly—in

case I would have had the cargo on board?

Q. If you didn't keep it on board, the only other

thing was to take it during the winter time overland

to Dawson, wasn't it?

Mr. BRONSON.—Same objection.

A. No, sir.

Q. What else coidd have been done with it?

A. There w^as sale for it at Tanana and Fairbanks

—each a shortest distance than to Dawson.

Q. Sale for a hundred tons of meat ?

A. Well, they were very short last winter—that

is what we all were told.

Q. AVhat winter?

A. That was the winter of 1903, wasn't it?

Q. Don't you know there were very few i)eople

in there in 1903?
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A. Yes, sir, but nevertheless they were short of

provisions.

Q. How far was that from Circle?

Mr. BROXSOX.—I object to that as incompetent,

irrelevant and immaterial.

A. One hundred and eighty miles, I believe.

Q. One hundred and eighty miles? There was

no cold

—

Mr. BROXSOX.—I think if counsel for libelant

desires to enter into matters that are wholly extrane-

ous, or anything tliat counsel for respondent has not

touched on in any way, shape or form, he should

make the witness his own witness.

^Ir. BOGLE.—You have examined him about the

safety of this cargo there. You have examined him

about it. and I am cross-examining him on the same

thing.

^vFr. BROXSOX—I have not alleged that he has

any experience in the matter of cold storage plants

or the matter of building ice-houses or means of sav-

ing cargoes, or anyhing of that kind. That has not

entered into it, or as to markets, or anything of that

kind.

Q. You say the "Lightning" was not in any dan-

ger?
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A. Xo, sir, Mr. Douglass got her down all right.

Q. What?

A. ^Ir. Douglass got her down all right. Of

course, the ice did put her up on the bank, but never-

the less he got her down. Other boats got there the

same way—the *' Louise" was up against the bank.

You never see them crush down and sunk through

the ice ; you always see them piled up. It is always

piled up.

Q. The water isn't deep enough in the river to

sink one of these boats absolutely?

A. AVell, yes, a pole has been sunk in it 12 feet.

Q. The water along where the "Kerr" was

wouldn't be more than 6 or 8 feet deep, would it?

A. Where she wintered?

Q. Yes, sir? You say you never saw a boat ab-

solutely sunk? You couldn't sink the "Kerr" in

that water, could you?

A. Not right there, but in other parts of the

river, yes.

Q. The Yulvon river is shallow as a rule, isn't it?

A. There is places it is ; in other places, we don 't

know ; we use the—usual method of sounding is with

a pole 12 feet, and 12 feet is good depth, if you sink

them that deep; then the current would wasli the

whole works away.
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Q. You say they got the "Lightning" clown all

right ? A. Yes, sir.

Q. What time did they get her down?

A. They got her down in July, I believe. They

were very slow—in fact, they had to send to Dawson

for the paraphernalia in order to do it.

Q. Suppose this cargo she took from the "Kerr"

had been left on board the "Lightning," what would

have become of it?

Mr. BEONSON.—I object to that as incompetent,

irrelevant and innnaterial, and calling for the conclu-

sion of the witness, in face of the evidence that the

"Kerr" was not injured in an}" way, shape or form at

aU.

Q. SupjDose the cargo that was on board the

"Lightning" when she w^ent into winter quarters was

left on board that steamer, what would have become

of it.

Mr. BRONSON.—I object to that as incompetent,

irrelevant and immaterial and calling for the conclu-

sion of the witness.

A. I don't know what would become of it. It

would come pretty near being

—

Q. Answer the question if you can. Would it

have been lost, or not ? A.I couldn 't say that.
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Q. The cargo was refrigerated meats and poultry,

wasn't it? A. Yes, sir.

Q. You mean that that cargo had remained on

board until the "Kerr" was gotten off the bank where

she was shoved, why you couldn't tell whether it

would have been destroyed or not?

Mr. BRONSON.—I object to that as incomioetent,

irrelevant and immaterial and not proper cross-ex-

amination, and as based upon a state of facts which

is not shown to exist, because the "Kerr" was not

shoved upon the bank anyway.

Mr. BOGLE.—I have not asked about the "Kerr"

;

that is the '

' Lightning. '

'

A. Well, I don 't know—at first there was a cabin

on the front side—have two rooms for the meat in

the cabin—possibly their intentions were to build a

house around it—an ice-house, or something. I

never seen it done, but perhaps it could be done—and

made a cold storage that way. There are other cold

storage plants in Dawson that way. There is a cold

storage plant in Dawson, and they use the ice for

storing things. I think they could do the same thing

—build a cabin around it, as far as that is concerned.

There is plenty of timber where this was.

Q. Now, please answer my question without vol-

unteering something else. I asked you if this cargo
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had been left on board the steamer "Lightning" un-

til she was gotten back into the river in the spring

or summer of 1904, would it have been ruined or not?

Mr. BRONSON.—I object to that as incompetent,

irrelevant, and immaterial, and not proper cross-ex-

amination, and based on a state of facts which has not

been shown to have existed.

A. Of course, that was not a cold storage boat;

it had no plant

—

Q. If the ice had broken in the spring in such

manner as to come down through the slough where

the "Kerr" was, moving so as to force her up on the

bank in the same manner the "Lightning" w^as,

would not any cold storage cargo on the '

' Kerr '

' have

been lost?

Mr. BRONSON.—I object to that as incompetent,

irrelevant and immaterial, and not proper cross-ex-

amination, and not based on a state of facts shown

to have existed.

A. I don't think it could, because at Circle it is a

flat, and if the river did rise, it would certainly rise

over the banks, and consequently take the boat up

all over the banks,—put it up possibly up in the

store somewhere. The N. C. store is riglit up in

front of it.
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Q. Would the cargo have been safe in that condi-

tion ?

Mr. BRONSON.—I object to that as incompetent,

irrelevant and immaterial, and not proper cross-ex-

amination.

A. Yes, sir ; it would.

Q. You mean that he ice and water might have

picked this boat up and shoved it away upon the

shore, and receded and left it up there?

A. Yes, sir.

Q. And still these cold storage products would be

Ijerfectly safe?

Mr. BRONSON.—The same objection.

A. Why, certainly—yes, sir.

Q. Putting it out on the bank wouldn't have any

effect on the cold storage plant on the boat?

A. It might possibly leak a few j)i]3es.

Q. It might possibly have broken it in two, might

it not?

Mr. BRONSON.—Same objection.

A. I can't tell that.

Q. You are guessing on things—what would hap-

pen when you pick up a boat and set it up there on

the ground?

Mr. BRONSON.—Same objection.

A. No, sir; I am not—no, sir; I am not; it is the
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way I seen other boats pushed. It pushes them

against the bank. It don't i3ush them to the center

of the river or pile them up; the ice gets under-

neath them and pushes them up. It would naturally

push them right up, right over onto the bank, and

leave them there, for that matter.

Q, Isn't it true that the "Lightning" was on toj^

of the ice there thirty or forty feet?

A. No, sir—28 feet above the river, yes, sir.

Q. That ice was in great big pieces, and some of

it under the bow and some under the stern, with

the middle part of the boat hogging or bending,

wasn't it?

Mr. BRONSON.—Same objection.

A. She was hogged a little bit—yes, sir.

Q. If there had been cargo enough in that part of

the boat, it would have broken it through, would it

not?

Mr. BRONSON.—Same objection.

A. No, sir; it would not; the}^ pried the bottom

up underneath the water, and the "Leah" was the

same way; she was \\^ on the bank.

Q. How much experience have you had on the

Yukon steamers?

A. I have had a great deal, because I have been

on the river for a number of vears.



vs. The Paciiic Cold Storage Company. 667

(Testimony of George Kenne.)

Q How many years were you on the coast.

A. I have been with the cold storage company, I

was with the White Pass Company, and I was with

the Tom O'Brien Company, and tlien with the N. C.

Company.

Q. In what capacity ?

A. Oiler and engineer.

O Yon have never had the navigation of a l)oat?

A. The navigation^ No, sir.

Eedirect Examination.

Q. (Mr. BRONSON.) Mr. Kenne, I understood

vou to say awhile ago that if the cargo of the "Kerr"

was taken off and left on the banks, it would have

l^een destroyed. You referred to the facts, did you

not, that if it was left there and exposed to the wea-

ther, without any protection, it would be destroyed?

A. Well, that is what I meant—certainly.

Q. You didn't mean to say it would have been de-

stroyed if it was properly enclosed in an ice-house?

A. No, not in an ice-house—certainly not—no,

certainly not; I meant, of course, if it was right on

the boat, certainly, as they had no cold storage plant

on the boat.

Q. When you stated that if the cargo on the

"Kerr" were taken ashore it would be destroyed, you

referred to the fact, did you not, that if it were left

there exposed to the weather in the spring ?
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A. Certainly, certainly.

Q. To the sun and open air ?

A. Certainly.

Q. You didn't refer to any protection given by

any ice-house? A. No, sir.

Mr. BEOXSOX.—That is all.

(Testimony of witness closed.)

At this time further hearing was adjourned to a

date to be fixed by stipulation.

March 7th, 1905, 1 P. M.

Hearing resumed pursuant to adjournment.

J. B. DOUGLAS, a witness produced on behalf of

the respondents, being first duly sworn, to testify

the truth the whole truth and nothing but the truth,

testified as follows

:

Q. (Mr. BRONSON.) What is your full name ?

A. J. B. Douglas.

Q. What is your business ?

A. Steamboat man—captain.

Q. How long have you been acquainted with the

Yukon RiA-er, A. Since '99.

Q. AVere you engaged on the steamer "Robert

Kerr '

' in the fall of 1903 ? A. Yes, sir.

Q. In what capacity ? A. Pilot.
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Q. Did you make the last trip on her from St.

Michaels up the river'?

A. Yes, sir, to Dawson.

Q. Do you know approximately what cargo she

had aboard of her, in tonnage—an approximation *?

A. Yes, sir; I know pretty close what she had;

she had about two hundred and thirty-five or two

hundred and forty ton on lier, and two hundred and

fifty ton on the scow—hay, and salt and oats.

Q. Do you know approximately what her cold

shorage weight is—what the tonnage weight of her

cold storage compartment amounts to'?

A. Only what I heard the chief engineer say; he

said about a hundred and twenty tons.

Mr. BOGLE.—I object to that as irrelevant and

immaterial and incompetent, and move to strike out

the answer,

Q. Do you know of your own knowledge some-

where near—have you got any idea of what it

amounts to, from your own knowledge?

A. AVell, I couldn't very well say, because I. never

seen one built, nor never helped build one.

Q. AVheu did she leave relative to wlieii tlie

steamer "Light" leff?

A. She left the same morning, about an hxnir

after.
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Q. Do you know about what cargo the "Light"

had aboard of her? A. Yes.

Q. About what?

A. She had about seven hundred tons—her crew

and everybody.

Q. Inckiding everybody she had?

A. Yes, sir.

Q. Do you know whether she got through to Daw-

son or not? A. Yes, sir; she got through.

Q. How does the "Light" compare with the

"Kerr" in point of size and capacity?

A. They are sister ships ; tlie}^ are Ijoth the same.

Q. Do you know what tlie condition of the

"Kerr's" boilers was?

A. Well, I know that there was trouble all the way

up the river with them.

Q. What was the trouble ? A. Leaking.

Q. What was the result of this leaking of the

boilers? A. Well, wx lost lots of time by it.

Q. What effect did it have on the steam pressure ?

A. AYell, you couldn't carr}^ steam. She couldn't

carry the steam she should carry if her boilei'S were

in good shape.

Q. Do you know about what her })oi]ers should

carry ?

A. A hundred and fifty pounds, she is allowed.

Q. And do you know what she did carry?
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A. Oh, from ninety to a hundred and twenty.

Q. What effect did the leaking of the boilers have

on her going up the river at any particular places

that you know of?

A. In A^'hat way do you mean ?

Q. Well, what effect—what did you have to do

to the boilers if anj^hing?

A. Oh, we stopped three different times, that I

know of, and they rolled the tubes, and put ferules

in them and plugged some of them.

Q. What is the effect of plugging the tubes?

A. Well, it stops the heat from going through

them, but then stops them from leaking.

Q. Do you remember of any places wliere you

stopx^ed ?

A. Well, the places where we stopped, only one

has got any name that is Bishop Manning, seventy-

five or eighty miles above Androfsky—then stopped

at Bishop Manning—then stopped about thirty miles

above the mouth of Tanana.

Q. What was the length of those stops?

A. About thirty-six hours.

Q. Do 3^ou mean at a time ?

A. To cool the Ijoilers down to work in them, and

get up steam again—takes time.

Q. Do you mean thirty-six hours altogether, or

each one?
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A. No, each time. Had to cool them down so

you can get into them to work.

Q. Did YOU make am^ other stops on account of

the boilers'?

A. Not that I could remember of—just them

three, we stopped for that length of time.

Q. Did you make any stops at all"?

A. Well, no, I don't think we did—no stop—not

any more than we used to work on the wood yard.

Q. Can you tell within an approximation about

how much time the "Kerr" lost altogether owing

to this leaky condition of her boilers, slowing down

her steam, etc.?

A. Well, we lost about four days and a half

—

stopped altogether, and then licr steam being down

low—carrying low steam, I suppose we lost se^'cn or

eight days on the trip, at least.

Q. Do you rem.ember any particular places on the

trip where i'he effect of the steam being low retarded

the vessel's speed?

A. Well, all those places that we stopped she

would be leaking and the steam would get lower and

lower, and finally she wouldn't make no headway at

all, and then we would tie up.

Q. Do you know what the condition of hull and

keel and frame of the "Kerr" was?
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Mr. BOGLE.—That is objected to as irrelevant,

immaterial, no issue made thereon in the pleadings.

A. She was—she is like a good many of them

other boats ; she is hogged—her hull.

Q. Explain just what you mean by that?

A. Well, the chains—them boats was broke down,

going up north, when the,y were towing them up, and

chains was all broke, and the boat got doubled down,

and they neyer was put back in their place again

rightly—never was chained up properly again.

Q. What effect did that have on the draught of

water ?

A. Well, it leaves a hump in the boat, where it

will draw more water than if she had a level keel

—

the bottom of the boat was perfectly level.

Q. You mean there is a hump on the bottom of the

keel of the boat?

A. Yes, sir—like this (indicating) ; a hump on

tlie boat.

Q. Bo you. remember a point called Tweh'e ISIile

Bar? A. Yes, sir.

Q. How far is that below Circle City?

A. Twelve miles.

Q. What took place there ?

A. When we got that far, we couldn't get across

the bar, and waited there until the "Lightning" came
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down and lightered our cargo—lightered us over the

bar, so that Ave coidd get up to Circle City.

Q. AVhat, if any, place is there for wintering a

boat at that point, near Twelve Mile Bar?

A. There is good TN-inter quarters at Twelve Mile

Bar—right below.

Q. How far?

A. Eight at the foot of the bai'—is a big slough

comes out.

Q. What kind of slough is it?

A. A dead slough; water only comes through at

very high water—up the head of it.

Q. Do you know Avhether or not it is considered

a safe place to winter boats? A. Yes.

Q. How is it considered?

A. Well, because there is—water would have to

be exceptionally high if it ever came through there

in the spring—if it ever put any ice through it.

Q. Among river people how is it considered; a

safe place, or otherwise?

A. Yes, sir: it would be considered a good place to

winter a boat by any one.

Q. Do you know where the "Kerr" did finally

winter? A. Yes, sir; right at Circle City.

Q. At Circle City? A. Yes, sir.

Q. What did you consider, and do you consider

her position there to have been, as to safety ?
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A. She was in a very good place; nothing but a

slough.

Q. What is that?

A. She was right up past the channel—a little out

of the main channel, in the mouth of the slough that

comes in there—comes in at Circle City.

' Q. Did ,vou consider that a safe place at that time ?

A. Yes, sir; that was considered a very good

l^lace ; been several boats wintered there.

Q. Were you present when Mr. Br3^ant, the

manager of the company, came do^^ai from Dawson,

and did you hear him in any conversation with the

captain of the l^oat relative to getting through to

Dawson ?

A. Oh, yes—j^es ; Mr. Bryant was there ; he came

down on the "Lightning"; he was there three or four

days.

Q. What did you hear him say relative to getting

the boat up to Dawson ?

A. On the morning we came u]), we intended to

go on to Dawson—on the morning we got the "Kerr"

to Circle Cit}^, when the captain got up there, he

heard that the steamer "Susie" had got some holes

inmched in her up al)ove; so he didn't want to go

then; he wanted to leave the boat where she was,

and Bryant told him that—he says "If you possibly

can," he says, "I would like to get her through, be-
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('ause meat is going to be very high this winter, and

is going to be scarce." He said to fill all their con-

tracts, that they had to have the boat there.

Q. Do you know what the course of the water was

after you left St. Michaels ; was it falling, or rising,

or what happened?

A. It is always falling at that time of year

—

that is, you may get a small rise in the fall, along

when the rains start—the fall rains, until it starts

to freeze again; but it is usually s^oing dow^n about

that time. We generally get a small rise along about

the time the fall rains come on.

Q. Do vou know what the condition was at this

particular time—whether there was any rise?

A. Oh, ves; there was a rise when we struck the

lower end of the flats—it rose.

0. Wlien you were at the lower end of the flats ?

A. Yes, sir—rose about two feet—between two

nnd three feet, and stayed up two or three days, then

started to drop again.

O. What time was this relative to your leaving St.

Michaels—liow long after you left St. Michaels, as

near as you can tell?

A. It must have been about pretty near a month

—

twenty-five days.

Q. What is the ordinary time from St. Michaels

to Dawson?
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A. Well, them boats shouldn't be longer than

about twenty-four days—with a tow.

Q. You say "with a tow"?

A. Yes, sir.

Q. What, if anything, would have been the effect

of this rise in enabling the "Kerr" to get over the

flats, if she had been there at the flats when the rise

came ?

A. I don't think we would have had any trouble

if w^e had been there then.

Q. Do you know whether or not any repairs were

put on the "Robert Kerr" the next summer?

A. Which—the following summer ? I know they

done a little w^ork on her that spring after she came

\\^ from Circle City.

Q. Well, do you know wdiat particular part of

the vessel work w^as done on ?

A. Well, I know they put a lot of new tubes in

her, and done a lot of w'ork on her engines, too—

I

don't know just what it was.

Q. Do you know, Mr. Douglass, where the steamer

"Light" went after she arrived at Dawson on that

last trip ?

A. She made a trip to Whitehorse.

Q. And from there where?

A. Back as far as Selkirk and then she went into

winter quarters.
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Q. Do you know what, if anytiling, was done to

the
'

' Kerr '

' with relation to the hog in her keel ?

A. No, I don't; I know she was out on the ways

the 3^ear before that, but what they done to her I could

not say; I know they raised her up some but they

didn't have time to do any kind of a job on her.

Cross-examination.

Q. (Mr. BOGLE.) What did you say was your

position on the '

' Kerr " *? A. Pilot.

Q. When did you take service on the "Kerr"?

A. About the 1st of August.

Q. At St. Michael ? A. No, sir, at Dawson.

Q. You had some trouble in your settlements with

the company that fall"?

A. Well, not particularly, no.

Q. Well, what was the trouble?

A. Oh, there was not any trouble particularh^

;

they paid us off down the river.

Q. You had some feeling about it?

A. I don't think they done what w^as right.

Q. You had a grudge against the compau}^ ?

A. No, sir, not particularly.

Q. What do you mean by not particularly?

A. Oh, if they thought it was all right it was all

right, I supi^ose, but I didn't think that ^vas just the
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right way to do; they didn't fetch us to our home

port.

Q. Who have you 3^ou talked to about what your

testimony in this case would be ?

Mr. BRONSON.—I object to that as immaterial,

irrelevant and incompetent.

A. Well, I never talked Avith anybody particu-

larly about it.

Q. Well, have you talked with anybody gener-

ally about it %

A. No, anyone but Mr. Bronson; he asked to see

me—asked if I was on the boat.

Q. Who notified you that Mr. Bronson wanted to

see you? A. A man by the name of Kenne.

Q. The same man that has been a witness in this

case? A. I believe he is.

Q. Did you tell him what your testimony would

be?

A. Not any more than he asked me to come up to

the office, they wanted to see me, so I went up there.

Q. Did he tell you what they wanted to prove by

you?

Mr. BRONSON.—Objected to as immaterial, in-

competent, irrelevant and not proper cross-examina-

tion.

(No answer.)
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Q. Answer the question.

A. Wliat they wanted to prove?

Q. Yes.

A. That the boat shouhl have got further up the

river than she did.

Q. Kenne told you that was what tlie.v wanted to

prove ?

A. Something to that effect; I don't know

whether that was just the words or not.

Q. Did Kenne tell you that you would be compen-

sated for your testimony in the case ?

Mr. BRONSON.—Objected to as immaterial, in-

competent and irrelevant and not proper cross-exam-

ination.

A. He said if we had to come here any time our

expenses would be paid—if we had to attend court.

Q. Did he state how much the pay would be?

A. No, sir, didn't say how much.

Q. You never had any arrangement about how

much you would be paid?

A. Our expenses and if it made us any trouble we

were to be paid for it.

Q. You say the"Kerr" was hogged on her trip

from Seattle to St. Michael?

A. No, sir—yes, sir, on her first trip.

Q. That was when Moran took his fleet of steam-

ers up to St. Michael? A. Yes, sir.
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Q. Tliey were all more or less hogged on this trip ?

A. Yes, sir.

Q. And they have all been in service on the

Yukon river ever since?

A. Xo, sir—up the river; yes, sir.

Q. And the "Kerr" has been in service on that

river? A. For two or three years.

Q. Has not she ever since Moran took her up

that first trip ?

A. Xot at first; the first year she came up I

think was 1900—no, she was up once before that one

trip, and then the cold storage bought her, I think,

in 1900.

Q. And she has been running four j-ears on the

route? A. Yes, sir.

Q. You say she was put on the ways and repaired

to some extent the year before this accident oc-

curred? A. She was, yes, sir.

Q. You were in St. Michael when she vras there

on this trip, were you ? A. I was.

Q. Who repaired the boilers down there?

A. I don't know that there was any repairing

done nuich except what the engineers did themselves

on her.

Q. Were you on board all the time?

A. Yes, sir; well, not all the time, I used to go

ashore every day, I guess.
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Q. Did you keep in touch with what was done in

the engine-room'? A. No, sir.

Q. Did you know that a boiler repairer by the

name of Jones was emplo3'^ed at St. Michael?

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial and not proper cross-exam-

ination.

A. I don't know; whatever they done on the

boiler at St. Michael I don't know; I don't know

what they did do about it.

Q. And you say you had no connection with the

engine-room'? A. No, sir.

Q. How far is Andresfski from St. Michael

around the w^ater route '? A. About 200 miles.

Q. How long do you say they stopped at the

point about 70 miles above Andreafski ?

A. We stopped one afternoon about four o'clock

and was there that night and the next day until

after dark.

Q. Did you take on any wood there?

A. No, sir; we had taken on wood just below;

the boilers started to leak worse than ever and we

had to stop.

Q. Whore is the strongest current in the Yukon

river?

A. On the lower Yukon places on the flats I be-

lieve are about the swiftest.
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O. Did the "Kerr" pass tliose points under her

own steam"?

A. Well, yes, as far as she eould.

Q. Well, she passed through those currrents^

A. Yes, sir, she did.

Q. It quite frequently happens that those Yukon

river steamers have to put a line ashore and pull

themselves through places of that nature^

A. Never on the lower river; they do on tlie

upper; I never heard of it on the lower river.

Q. How long have you been on the lower river'?

A. Since 1900.

Q. And you state as a positive fact that steamers

on the lower river never put lines ashore and pull

themselves through'? A. None I was on.

Q. What ones have you been on'?

A. The "Robert Kerr," and the "Glcnora" and

the "PearL"

Q. And how many round trips have you been on

up the river'?

A. Six or seven from St. Michael.

Q. From St. Michael? A. Yes, sir.

Q. What day did the "Kerr" leave St. Michael'?

A. I don't remember the exact date, it was some-

where around the 1st of September.

Q. Did you strand at any time going up the river?

A. Yes, sir.
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Q. How often? A. Twice,

Q. Wliere ^vas the first time ?

Mr. BEONSON.—Objected to as irrelevant, in-

competent and immaterial and not proper cross-ex-

amination.

A. The first time was—let me see—it was about

80 miles below a place called Kaltag.

Q. What is the place ?

A. A place called Kaltag.

Q. How long were you stranded at that point?

A. About six or seven hours.

Q. How did you get off?

A. The barge got stuck and we took a lot of the

oats olf her on the steamer and pulled it off and got

ofe.

Q. How long were you dela3^ed ther(»?

A. Six or seven hours.

Q. Where vv^ere you next stranded?

A. Up on the flats.

Q. When was that?

A. Along about the 1st of October, I guess.

Q. Was it not the 22d of September ?

A. Well, I don't just remember the date, it was

around there somewheres, the end of September or

the 1st of October.

Q. Have you any way that you can fix the date?

A. No, sir, not without the log-book.
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Q. If the log-book fixes it on the 22d of Septem-

ber would that be correct?

A. Yes, sir, if it is in the log-book that way.

Q. You were on that bar for six days'?

A. Five days, I guess.

Q. Didn't you get on the bar the 22d and get off

the 28th?
'

A. I think it was five days we was there.

Mr. BRONSON.—Objected to as incompetent, ir-

relevant and immaterial and not proper cross-

examination, and on the ground thnt if counsel do-

sires to prove his case by my witness he at least

ought to bring in the log-book in court and use it as

the best evidence.

Q. How far below Circle is this point whero vou

stranded the last time?

A. You mean where we was hung \m tho fivo

days?

0. Yes. A. About sixty miles.

O, What is the distance from fhoro to Rt. Mi-

r'hael? A. From Circle vou. moan?

0. No. from where you straurlerl.

A. 320.

O. How lono; woidd it or^linarily fako fn umke

that distance from St. Micliacl v]-^ there?

A. About six davs.
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Q. That would be at the rate of al^out how man.y

miles a day of 24 hours ^

A. She didn't run 24 hours then.

Q. Well, every 24 hours about how many miles

did you estimate she was making?

A. If she made 50 or 60 miles she was doing

pretty well.

Q. Then if she had not stuck on this bar on the

22d—if she had had no disaster at that time—and

had traveled at her regular speed as she was then

doing she would be in St. Michael about the 28th?

A. Into Dawson you mean ?

Q. Yes, sir. A. Yes, sir.

Q. What was the stage of the water when you

got off that bar?

A. It was starting to freeze, it was falling all

the time.

Q. The water was unusually low that fall?

A. Yes, it was.

Q. Didn't that low water come earlier in the fall

than usual ?

A. No, sir, I don't think it did. There was some

boats on the river pretty late.

Mr. BEONSON.—Respondent objects to all this

evidence as incompetent, irrelevant and immaterial,

grossly unfair, and as an attempt to prove libelant's
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case on cross-examination and by respondent's wit-

ness, and desires to enter a protest to that effect.

Q. Who did the repairing on the boilers of the

'"Kerr" during the time they were leaking on the

trip up? A. The engineers.

Q. Who were they?

A. There was Jaclin—I forget his initials—the

chief engineer, and a fellow by the name of Atwell.

Q. Were you in the engine-room at any time on

the trip up?

A. Yes, I was. I ^^'ould go down there once in a

while.

Q. Is that a place where the pilot is expected to

be?

A. Well, when he is off VN^atch he can go v\ here he

v/ants.

Q. What were you down there for?

A. Oh, just going down to talk to the engineers.

Q. How often did you go down in the engine-

room?

A. I was going down prett}^ near ever}- evening.

Q. How much steam did you say the}' carried?

A. They used to have 90 or 120; when they used

to get 90 it was about time to quit.

Q. Do 3^ou know how much steam they carried

in going through the strong currents at tlie points

you have spoken of? A. No, sir, I don't.
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Q. Don't you know that that steamer carried 165

to 170 pounds of steam during the time they were

going through those currents?

A. I believe they did once run the steam up; we

tied up to get steam at Halfway Island, and then she

didn't get out very swift.

Q. Then they did carry steam beyond the point

]>ermitted hy their instruction?

A. I could not say as to that; I could not see the

steam-gauge—I could not say vrhether they carried

more or not.

Q. You say they were allowed to carry 150

pounds of steam? A. Yes, sir.

Q. There was considerable difficulty on this trip

in getting your wood for fuel along the river?

A. We didn't have much trouble; other boats

did. We had wood mostly every place contracted

and piled.

Q. Didn't you onr-e when you came to get the

wood find that other boats had got it ?

Mr. BEOXSON.—Objected to as incompetent, ir-

relevant and immaterial and not proper cross-

examination.

A. One place we did.

0. You had to take the crew to cut wood at that

I^lace? A. Yes, sir.
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Q. You had the wood contracted for in advance

and some one had taken it before you got there?

Mr. BE0X80X.—I make the same objection.

A. Yes, sir.

Q. How long were you delayed in getting your

wood when you got there ?

A. We were there about 7 hours.

Q. Were you delayed at any other wood station

at any time where it was necessary to get wood I

:Mr. BROXSOX.—I object to that as incompetent,

irrelevant and immaterial and not proper cross-ex-

amination.

A. That was the only jjlace that we lost any

time. We cut a lot of wood on the flats but we done

it at night when we had to tie uj) any how so we

didn't lose tune over it.

Q. How many hours a day did you steam at that

time ?

Mr. BR0X80X.—Objected to as irrelevant, in-

competent and immaterial.

A. I could not tell you some places we tied up all

night, but down the lower river where it was an\'-

ways good we was running all night.

Q. AVhen you got up in the flats how many hours

a day did you steam?

Mr. BROXSOX.—Same objection.

A. Sixteen or eighteen hours; then sometimes



690 St. Paul Fire and Marine Ins. Co.

(Testimony of J. B. Douglas.)

we could run if there was a good piece of river, we

could run until daylight.

Q. You say at Twelve Mile Bar below Circle you

had to lighter all your cargo across before you could

get over? A. Yes, sir.

Q. How long were you delayed in doing that?

Mr. BRONSON.—Objected to as not proper cross-

examination.

A. Three days; the "Lightning" was there then.

Mr. BRONSON.—This question relates to the

transfer of the cargo to the ''Lightning?"

Mr. BOGLE.—Yes.

Mr. BRONSON.—I didn't understand that then I

will withdraw my objection.

Q. The river was lot at that time?

A. Yes, sir.

Q. You heard about the disaster to the "Susie"!

A. Yes, sir, afterwards.

Q. Did you hear about the disaster to the "Lou-

ise" also?

Mr. BRONSON.—Objected to as not proper cross-

examination.

A. The "Louise" didn't have any trouble, she

was helping other boats. She Avas supposed to have

gone to St. Michael that fall—she was up to Dawson

and came back again.
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Q. The "Susie" didn't get her cargo through?

A. No, sir.

Q. How many boats were there that had to cache

their cargoes along the river that fall?

Mr. BRONSON.—I object to that as not proper

cross-examination.

A. The "Susie" and the "Leah" left part of

their cargoes scattered there, the "Louise" got hers

through and I think the "Rock Island" got hers

through to.

Q. And the "Light" got through?

A. Yes, sir.

Q. Were you in Dawson that fall?

A. I was in DaAvson that fall; yes, sir.

Q. Do you know of your own knowledge that the

"Light" got through with her cargo?

A. Yes, sir, she got through.

Q. You know that of your own knowledge?

A. Yes, sir.

Q. You were on the "Kerr?" A. Yes, sir.

Q. And she was at Dawson? A. Yes, sir.

O. Then how do you know it of your own knowl-

edge? A. I knoAV all the crew.

Q. You mean thev told vou?

A. Yes, sir; I know she didn't leave no cargo on

the river.
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Q. Who told YOU that?

A. The crew and I was on board of her.

Q. Well, as a matter of fact .you don't know it of

your own knowledge? A. AVell, no.

Redirect Examination.

Q. (Mr. BRONSON.) Did you walk up the river

from Circle ?

A. No, sir, from where we left the "Lightning"

at Washington creek.

Q. You walked on u])? i\. Yes, sir.

Q. Did you see any cargo that the "Light" put

ashore ? A. No, sir.

Q. You would have seen it if there had been any

put ashore ?

A. Yes, sir.

Q. Counsel asked you of your own knowledge

whether she got through?

A. I know the boat got to Dawson and they

never put no cargo oil her; I know that the crew

came to Dawson.

Q. You spoke of one place where you stopped to

I)ush the steam up—to accumulate steam—to go

through some rapid ? A. Yes, sir.

Q. Was it necessary to stop her to accimiulate

that steam pressure? A. Yes, sir.

Q. You tied up to get the steam pressure?
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A. Yes, sir.

Q. Mr. Douglass when you were down in tiie t-n-

gine-room off watch what did you hear the members

of the crew say about the steam pressure and the

condition of the boiler?

Mr. BOGLE.—Objected to as incompetent, irrele-

vent and iimnaterial and hearsay evidence.

A. Well, that the boilers was in bad shai^e and

leaking.

Q. What did they say about her speed?

A. She was making slow time—she was bouna lo

do that when her steam was down.

Q. Is it customar}^ or usual for boats on the

Yukon Eiver to stop at nights in the fall of the year?

A. Yes, it is.

Q. Is it customary for them to run aground on the

bars? A. Yes, they do that.

Q. And get pulled off ? A. Yes, sir.

Q. Is it customary for them to cut wood?

A. Yes, sir.

Q. Are these things taken into account when you

figure out the time a boat ought to take to reach

Dawson? A. Yes, sir.

Q. Have you any idea what time a steamer like

the "Kerr" with boilers all right, and if she didn't

need to make any stops could go along right straight
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ahead form St. Michael to Dawson—without any stoj:)

—what time she would take ?

A. I think for a continuous run about 14 or 15

days with a tow
;
yes, less than that.

Recross-examination.

Q. (Mr. BOGLE.) All steamers have to stop for

fuel along that river?

A. Yes, sir, sometime—oil Ijurners and burning

wood.

Q. How much time does that take in that trip up ?

A. A boat will lose an average of about four or

five hours a day out of the 24.

Q. You state it took the "Kerr'' usually about

24 days to go up river carrying a barge?

A. Yes, sir.

Q. That is making the allowance for the ordinary

stops for fuel ? A. Yes, sir.

Q. And that is assuming that she has fuel ar-

rangements made along the river in advance?

A. Yes, sir.

Q. If, after fuel arrangements in advance have

been made, you come to a woodyard and find that

some other boat has taken vour fuel it takes a longer

time?

A. Yes, sir, if you happen to be out of wood ; of

course, you may make another woodyard.
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Q. AVhen you estimated 24 days carrjdng a tow

you were figuring on the boat having wood at the

various woodyards ?

A. Yes, sir, we generally have wood all along the

river.

Q. You weren't figuring on having to stop to cut

wood? A. No, sir.

Q. You spoke of the "Kerr" going through in l-i

days without any stops ; no boat goes through with-

out stops for fuel, does if? A. No, sir.

Q. You are not speaking of a ease where she

had a tow?

A. She can go up in fourteen days without a tow.

Q. You don't mean that she could go from St.

Michael to Dawson carrying a tow and stopping at

the woodyards for fuel? A. No, sir.

Q. That would take about 24 days?

A. Yes, that is giving her lots of time.

Q. And supposing she is not delayed any by get-

ting on bars?

A. With a tow they give a boat 24 days and she

is supposed to make it in that time.

Q. And if she gets stranded and loses 6 or 8

days

—

A. Well, of course, that is different.
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Re-redirect Examination.

Q. (Mr. BRONSON.) How far did you take

tliat tow? A. To Fort Yukon.

Q. How far is that below Circle?

A. Ninety miles.

Q. I understand you to say that this estimate of

24 days is a good liberal allowance for going up, in-

cluding her stops for wood and so forth that oc-

cur in going up?

A. Yes, sir, that is giving her plenty of time.

Re-recross-examination.

Q. (Mr. BOGLE.) Quite a number of these

steamers carry tows up the river?

A. Yes, sir, the "Robert Kerr" does, the

"Louise" does, and the "Cudahy," and the "Cus-

tin" and the "Oil City"—a lot of those boats.

Q. A majority of them?

A Yes, I guess about half the boats on the lower

river.
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Seattle, Wii., August 29, 1905, 2 o'clock P. M.

Continuation of proceedings pursuant to agree-

ment.

Present: Mr. BOGLE, Proctor for Libelant.

Mr. BPONSON, Proctor for Claimant.

F. P. WALL, a witness called on behalf of tlie

respondent, Ijeing duly sworn, testified as follows:

Q. (Mr. BRONSON.) You have recently been

on the Yukon Piver, Mr. Wall ? A. Yes, sir.

Q. Did you take any photographs of the steamer

"Kerr" and the barge "Peter"? A. Yes, sir.

Q. I hand you Eespondent's Exhibit No. 1, for

identification, and ask you what that is and who took

it?

A. I took this al30ut the 31st day of July or the

first day of August, in Dawson, in the forenoon of

the day. The "Kerr" had recently arrived, that

day or the day before, in Dawson, and was loaded

;

none of the cargo had been discharged at the time

I took the photograph.

Q. That is a photograph of the steamer "Kerr"?

A. That is a photograph of the forward part of

the steamer "Kerr" and the aft part of the barge

"Peter," which the "Kerr" brought up with her on

that voyage.
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Q. On wliich voyage'?

A. The voyage that ended at Dawson on the 31st

da}^ of July or the first day of August.

Q. What relation had the barge "Peter" to any

jDrevious voyage in question in this case?

A. It was the same barge that the "Kerr" had

with her, so I was informed, at the time she made

the trip in 1903.

Q. The trip, the subject matter of which is this

case?

A. Yes, sir. This photograph shows the barge

just ahead of the "Kerr." The "Kerr" is the one

that has the words "refrigerator" "P. C. S. Co."

on. The barge is just ahead of the "Kerr," and

only the aft end of the barge shows in the photo-

graph. The wood, on the left-hand, extreme left

of the j)hotograph was piled up on the aft part of

the barge "Peter," and then comes a little space and

the wood begins to be piled up on the forward'part

of the steamer "Kerr, so that the barge was right

in front of the steamer "Kerr." The line that

goes across, the line of the barge is the edge of the

wharf, or the edge of another barge that was inside

of the "Kerr" and her barge. The flat cars with

"T. ]\L R." were on another barge jtist on the port

side of the steamer "Kerr." And these uprights on

the "Kerr" on each side of the smokestack, one of
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them cutting the pilot-house anod the other one

standing up, and the second upright to the left of

the smokestack were the spars and tackle that is

found on all of the vessels plying on the lower river

below Dawson, and they are used for the purpose of

prying the vessel off or over shoal water; and each

vessel that I saw plying on the lower river was fitted

up in the same way and also with a wire cal^le for

hauling off the shoal places. I saw a great many

vessels while I was there that did ply on the lower

river below Dawson; a great many plying between

St. Michael and Dawson.

Mr. BRONSON.—I offer identification No. 1 in

evidence.

(Paper received and marked Respondent's Ex-

hibit No. 1, filed and returned herewith.)

Q. I hand you Respondent's Exhibit No. 2 for

identification, and ask you if that is also a photo-

graph of the steamer "Kerr" and barge "Peter,"

taken by you?

A. Yes, sir. This photograph shows the whole

of the barge "Peter," as much of it as could be seen

from the wharf where I stood when I took the photo-

graph, showing the barge ahead of the steamer

"Kerr," and also shows a good part of the steamer

house. These were all taken at the same time, prac-

tically. The barge on this photograph had l)een
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taken after she had discharged most of her cargo;

they had not then begiui discharging the ''Kerr."

This represents the position they were in when they

came from down the river.

Mr. BEONSON.—I offer this identification in evi-

dence.

(Paper marked Respondent's Exhibit No. 2, filed

and retnrned herewith.)

Q. I show yon Respondent's Exhibit No. 3 for

identification, and ask yon what that is?

A. This shows the hull of the "Peter," the barge

referred to, and it shows a little bit of the wood piled

np on the aft part of the barge, the barge being right

ahead of the steamer.

Mr. BRONSON.—I offer this in evidence.

(Paper marked Respondent's Exhibit No. 3, filed

and returned herewith.)

Q. What are these letters that I hand yon?

A. There is one of them on which I made a mem-

orandum on, which is not a copy ; it is just a memor-

andmn of a statement made by Bryant.

Q. This last statement, just that part of it?

A. Yes, it is just a memorandum of a statement

made by Bryant at the time.

Mr. BRONSON.—I will make a formal demand

for the production of these letters; then if you pre-
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fer to furnish the letters themselves they can be

used ; if not, I will identify these and let it rest at

that.

:Mr. BOGLE.—You have got the correspondence

bet^Yeen Bryant, Captain Smith and others down

the river; I do not know anything about that.

Mr. BRONSON.—You probably would rather

have your own file for examination than have these

introduced in evidence in the first instance. T am

agreeable to have these identified and let them rest

until you produce the others, if you care to.

]^,rr. BOGLE.—Do I uiiderstand these are copies of

letters that were produced on demand in Dawson?

Mr. BRONSON.—He did not give copies of let-

ters. He made a demand and he allowed an examina-

tion of them and Mr. AVall took copies himself.

A. I would say that I went to Bryant's office, af-

ter I had presented the demand, and he told me to

come around some evening, and I went around th.ere

and he took his letters and files and docunients and

hands me out these thaf I made a copy of, and said

that they were correct copies where they were not

originals they were correct copies that had been sent

to the parties to whom they were addressed and

mailed. He also said that the home office had du]>li-

cates of everything that they had up there.
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Mr. BOGLE.—You had better make your proof,

Mr. Bronson.

Mr. BRONSON.—I make formal demand on tlie

libelant here to produce the originals and the letter

press copy in the hands of the libelant, of the let-

ters, copies of which I hand to Mr. Wall, and which

I will ask him to identify by dates, and if the de-

mand is not complied with, I shall offer in eyidence

the copies which I now hand him, and ask him to

identify.

Q. Will you identify the letters which I hand you,

state where 3^ou got them and what they were taken

from.

A. Well, all of these letters and telegrams that

I haye here and which you offer in evidence, are

copies made by me of documents giyen to me by Mr.

Bryant, in Dawson.

Q. What Mr. Byrant is that?

A. Charles Bryant is his name ; he is the manager

in Dawson of the Pacific Cold Storage Company.

The first telegram is dated September 21, 1903, is

a copy of a telegram shown me by Bryant. Some

of these telegrams were in cipher. They had been

translated when they were offered me, and Bryant

tnld me that the translation was a correct translation.

The same applies, I think to the telegram dated
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Dawson, September 24; and the same as to the ex-

tract from a letter of September 8th, 1903, and ad-

dressed to Captain Smith. The same as to copy of

letter dated August 20, 1903, addressed to E. W.
Smith, Ss. "Robert Kerr," Fort Gibson, Alaska.

The same as to letter dated Dawson, December 19,

1903, addressed to E. W. Smith, steamer "Robert

Kerr," Circle City, Alasl^a. The same as to letter

dated November 6, 1903, addressed to Pacific Cold

Storage Company, Tacoma, Washington. The same

as to letter dated Novem.ber 11, 1903, addressed to

Pacific Cold Storage Company, Tacoma, A¥ashing-

ton. Tlie same as to letter dated November 10, 1903,

addressed to Pacific Cold Storage Company, Ta-

coma, Washington, The same as to telegram dated

Eagle, Alaska, October 20, 1903, addressed C. B.

Bryant, Forty Mile. The same as to letter, dated

Novemljcr 10, 1903, Pacific Cold Storage Company,

Tacoma, Washington. The same as to letter dated

Noveml)er 7, 1903, addressed to Pacific Cold Stor-

age Company, Tacoma, Washington. The same as

to telegram dated October 3, 1903, to th(^ Pacific

Cold Storage Company, Tacoma, AYasliirigton. The

same as to telegram dated Rampart, Alaska, Sep-

tember 21, 1903, addressed to Pacific Cold Storage

Company, Dawson, Y. T. That is the one I made a

memorandum on. The same as to telegram dated
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Eagle, Alaska, October Ttli, 1903, addressed to Pa-

cific Cold Storage Company, Dawson, Y. T. The

same as to telegram dated Eagle, Alaska, October

14, 1903, addressed to Pacific Cold Storage Company,

Dawson. Now, Mr. Wall, the copies which you have

identified here are these letters and telegrams, copies

of the letters and telegrams given yon by Mr. Bryant

in Dawson, which he stated to be part of the corres-

pondence between the Pacific Cold Storage Company

and some of its shipmasters and its Tacoma office?

A. Yes, and its agents; letters and telegrams.

Q. They were part of the records then presei'ved

by the company, were they"?

A. I got them in the company's office, and Bryant

gave them to me as manager of the Cold Storage

Company, and stated they were part of the records

of the Pacific Cold Storage Company, and they were

true and correct copies, where they were not originals.

Mr. BRONSON.—We offer the copies in evidence.

Mr. BOGLE.—The libelant objects to these letters

and telegrams and each of them, on the ground that

tliey are incompetent, irrelevant and inunaterial.

(Papers marked Respondent's Exhibits Nos. 4, 4A,

4B, 4C, 4D, 4E, 4F, 4G, 4H, 41, 4J, 4K and 4L, filed

and returned herewith.)

The following are the exhibits above named:
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Respondent's Exhibit No. 4.

(Extract from letter dated Sept. 8, 1903, and ad-

dressed to Capt. E. W. Smith.)

We are sorry to hear of your delay at St. Mich-

aels, but am in hopes to see you arrive by the 20th.

Kindly keep me advised as to your progress up the

river.

Yours truly

PACIFIC COLD STORAGE CO.,

CHAS. S. BRYANT,

Manager.

Respondent's Exhibit No. 4A.

(Telegram.)

Dawson, Sept. 24th, 1903.

Davis Bunyan, Eagle, Alaska.

Advise immediately on arrival of boat's latest re-

ports from Kerr.

PACIFIC COLD STORAGE COMPANY.

Respondent's Exhibit No. 4B.

(Telegram.)

Dawson, Sept. 21st, 1903.

Pacific Cold Storage Company, Tacoma, Wash.

Kerr passed Rampart 14th. Should report Eagle

any minute.

BRYANT.
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Respondent's Exhibit No. 4C.

(Letter.)

Dawson, Y. T., August 20tli, 1903.

Captain E. W. Smith, Ss. Robert Kerr, Fort Gibbon,

Alaska.

Dear sir: Not knowing what instructions you had

prior to the time I took charge of the office here, I

want to say that it is of vital importance that the

steamer get here with her second cargo.

Of course we want the barge Peter brought along

if it is possible to do so, and at this date I know of no

reason why I should not expect both to arrive in due

time but if for any reason you find that you can

get to Dawson with the Kerr but cannot get here if

3^ou hung on to the barge, by all means bring the

steamer.

I suppose you are leaving St. Michaels at about

this date, and as the weather is still very warm here

I have no doubt .you will have plenty of time and

plenty of water and that we will hear you took your

horn about September 18th.

Yours truly,

PACIFIC COLD STORAGE CO.,

R. J. D., Manager.
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Respondent's Exhibit No. 4D.

(Letter.)

Dawson, Y. T., Dec. 19tli, 1903.

Captain E. W. Smith, Steamer Robert Kerr, Circle

City, Alaska.

Dear sir : We have this da}^ closed a contract with

H. ]Sr. Ford for the freighting of on or about 50 tons

of meat and butter, now on board the steamer Robert

Kerr at Circle, to Dawson. My object in making

this contract read 50 tons, on or about, is that I am

not positive just Avhat quantity of mutton is not in

first-class condition. In making up this load for Mr.

Ford, we are desirous of having all the mutton that

is in- first-class condition loaded first, then load all

the beef ; with the exception of what you will require

or can dispose of at that place. The butter can also

be sent along if you cannot dispose of same for at

least 35 cents or more for cash; the veal, loins and

ribs can also be sent, if you find that Ford is able to

carrv that quantity, but in any event try and make

up his load of fifty tons ; and if you can find that you

can take more, load up with what is most convenient,

reserving enough for your own use, and what you

are positive you will be able to dispose of there, and

of course if Norton has not taken the full amount

of meat for Gibbon, reserve that also.
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After loading Ford, if possible, I wish j^ou would

make a check of each commodit^y on board, that is

the nmnber of pieces of each, and send same to this

office at once, with a complete statement of all meats

sold and used by the mess since the Kerr went into

winter quarters. This should give us a complete

check of the Kerr's cargo.

Yours very truly,

PACIFIC COLD STORAGE CO.,

, INIanager.

Respondent's Exhibit No. 4E.

November 6th, 1903.

Pacific Cold Storage Co., Tacoma, Wash.

Gentlemen : Thomas Ne\NTnan left Yukon crossing

on the morning of Oct. 20th with 90 head of cattle,

balance of September 23rd shipment wrecked at 30

Mile River; after encountering many difficulties in

crossing streams and getting hay for stock, he suc-

ceeded in reaching Dawson on the evening of the

third with 88 in fairl,v good condition considering

the time en route from Whitehorse.

In regard to the two short, one was dressed on the

trail (remainder of paragraph gives disposition of

two head).

LaFrance and Oliver arrived on the evening of

the 2nd with 210 head, having lost some 31 head be-
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tween here and Whitehorse. I also understand that

they have a number of cattle which they are forced

to dress at Selkirk and will have to haul same over

the trail. They also dressed 200 sheep and 180 hogs

at Selkirk. It is reported that Kastner left Selkirk

on the morning of the 5th with dressed sheep and

hogs on a barge, and it is very doubtful about his be-

ing able to reach Dawson, on account of the heavy

ice running on the river; the balance of the Kastner

and LaFrance shipment is so scattered between here

and Whitehorse that it is almost impossible to tell

just what they have got, but I am in hopes of get-

ting accurate figures in a few days.

As far as I have been able to ascertain the date,

they loaded 74 head of cattle on the Crimmins out of

the shipment of 200 head made from Whitehorse.

The balance of the 200 head were dressed at Selkirk.

They have since landed one barge load of the dressed

beef in Dawson, possibly thirty head, leaving a bal-

ance of 100 head still up the river and the balance 36

head of the total shipment of 450 head was lost be-

tween here and Whitehorse.

Yours very truly

PACIFIC COLD STORAGE CO.,

•

, Manager.
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Respondent's Exhibit 4F.

November lltli, 1903.

Pacific Cold Storage Co., Tacoma, Wash.

Gentlemen: Please find enclosed list of Dawson

shipments left at Whitehorse at the close of naviga-

tion, which may be of interest to you. This list does

not include the freight which was left on the lower

river.

You will note by the enclosed list that there is

11,465 bales of hay and 1537 sax of oats; this will

no doubt cause a shortage of hay here this winter, and

in all probability the price will go as high as 15 cents

per pound.

I regret to say that we have barely enough for our

own stock.

Very truly yours,

PACIFIC COLD STORAGE CO.,

, Manager.

Respondent's Exhibit 4Gr.

Nov. 10th, 1903.

Pacific Cold Storage Co., Tacoma, Wash.

Gentlemen : I am just in receipt of your letter of

October 16th in reference to my telegram reading as

follows: ''Wintering Kerr Circle, Barge Fort Yu-

kon. Hundred tons meat on Lightning may not reach

Dawson. I expect to read Dawson Saturday."

The telegraph operator evidently got the message

somewhat confused, as my telegram read as per
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above; the meaning which I wish to convey to you,

was that the Kerr was wintering at Circle. Barge

in winter quarters at Fort Yukon and that I had one

hundred tons on Lightning; and at that time it

looked doubtful as to whether the Lightning would

be able to reach Dawson on account of the heavj^ ice

running in the river ; I expect her then to reach Daw-

son Saturday. On my arrival in Dawson I tele-

graphed you the exact condition of affairs and no

doubt you received the information you refer to in

your letter. I am still anxiously waiting for a reply

to this telegram, and understand that my wire was

delayed several days on account of the wires being

down, but am in hopes of hearing from you to-day.

Yours very truly,

PACIFIC COLD STORAGE CO.,

, Manager.

Respdonent's Exhibit 4G1.

(Telegram.)

Eagle, Alaska, Oct. 20th, 1903.

C. E. Bryant, Forty Mile.

Lightning at Washington Creek, thirty tons aboard

balance in cabin twelve Kerr crew arrived. Smith

remained. Have wired Consuls if can pay crew here

under circumstances.

DAVIS RUNYAN.



712 St. Paul Fire and Marine Ins. Co.

(Testimony of F. R. Wall.)

Respondent's Exhibit No. 4H.

Nov lOth, 1903.

Pacific Cold Storage Co., Tacoma, Wash.

Gentlemen: I am in receipt of telegram from

our agent at Eagle, reading as follows :

'

' November

third, ice moved Lightning half mile stopped in chan-

nel, Smith expects to leave forth." From this

telegram I would infer that the ice must have jammed

above the Lightning and in breaking forced her

down stream half a mile. I have no further reports

from the lower river, and do not know the condition

she is in at the present time. Smith arrived in Eagle

yesterday on his way to Dawson, and on his arrival

here I will be able to give you more information re-

garding the above. The ice has been running an vmu-

sually long time this year, and I am anxious to hear

as to the condition of the Kerr, although I have no

fears as to her safety, as I consider she is in much

safer winter quarters than any boats wintering be-

tween here and Circle, but I will feel easier at mind

when the ice stops running and I hear that she is

frozen up for the winter.

Yours very truly,

PACIFIC COLD STORAGE CO.,

, Manager.
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Respondent's Exhibit No. 41.

Nov. 7tli, 1903.

Pacific Cold Storage Co., Tacoma, Wash.

Gentlemen : The condition in Dawson at the pres-

ent time is a serious one, owing principally to our

fate in getting shipments through, and the non ar-

rival of the Kerr, my plans for the winter have been

completeh^ upset. I figure that with tlie arrival of the

Kerr that we could have broken Kastner's contract

aKS they could not have made payment on account of

the heavy expense up river. When I left on October

4th for the Kerr everything looked favorable to my
returning in not more than 12 days, and I left in-

structions to hold prices at 20 cents so as to force

Nicols who arrived with 150 head and Gardner with

70 head, to sell at a low rate, and if possible buy

Nicols entire shipment, if same was in good condition,

in order to make up our shortage in live stock ship-

ment. As you know I was away 21 days and during

my absence my instructions were carried out. If I

had been on the ground myself I would have probably

have raised the price of beef ten days earlier than we

did, but could not have raised it to the price as recom-

mended by the home office without instructions from

you. The raising of the price at that time has no

doubt caused a number of small shippers to place or-

ders outside.

I have thought seriously of your recommendation
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of forcing Kastner and. LaFrance to turn over their

stock or the greater part of it at actual cost, or make

an agreement with them to take over their entire

stock and hold up the prices ; as the situation is now

I would not advise doing this as their shipment of

450 head has cost them far more than we could drive

cattle in for during the winter, then again if we

should take over their stock and set the ]3rice, the

smaller shippers would be cutting into the market.

From the information which I have which con-

firms the information of Bartsch, in a letter to j^ou

from Vancouver, Kastner & LaFrance have some 350

head of cattle contracted to butchers here at from 20 to

22% cents. The question now is, will they fill their con-

tracts at that price, if they do they are going to meet

with a heavy loss. I have been watching this very

closely the past few days, and find that in some cases

that they are filling their contracts, to just what ex-

tent it has been hard to deterinine as yet.

Troughton, LaFrance and Oliver are here at the

present time and Kastner is due tonight. It has just

been reported to me that Troughton is on the creeks

selling meat at less than thirty cents. We are trying

to get an average of forty cents on the creeks for beef

and thirty cents in town, but I find that they are un-

derselling us both in town and on the c]*eeks; and

I am thinking seriously of reducing the price to at

least meet theirs, as there is no doubt in my mind



vs. The Pacific Cold Storage Company. IIZ

(Testimony of F. R. Wall.)

that their object is to unload this band of cattle and

get their mone}^ out as soon as possible in order to

meet their obligations, expecting to make further

shipments over the ice this winter to ^apply butchers

who are contracted with them.

According to my wire of October 27th, I think it

advisable that we ship 100 head of selected steers, to

dress at least 725 pounds on arrival here, and 300

sheep that will dress 30 pounds or better on arrival

here ; this shipm.ent should be started as early as pos-

sible.

With our feed on the trail we should have no diffi-

culty in getting this shipment through in good condi-

tion at a cost of not more than 25 or 26 cents per

pound dressed, as the cattle can be driven ahead to

break a trail for the sheep. I would suggest that a

team with a large sleigh come through from White-

horse with the sheep so that if any give out enroute

they can be dressed, burlaped and thrown on the

sleigh. I would suggest that a similar shipment ])e

made in January ; with these two shipments and the

Lightning cargo we could be fairly well supplied.

We enclose herewith approximate memo of the

stock on hand Oct. 31st and also list of the cargo on

Ijoard of the Lightning whicli we will be forced to

haul in order to save same.
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There is one or two courses to pursue here at the pres-

ent time. We have either got to make an agreement

with our competitors to hold up the prices which in

mv opinion only encourages them in making further

shipments or we will have to commence to fight them

at once, as there is no doubt in my mind but that

Kastner & LaFrance would not have been in a posi-

tion that they are today if it had not been for the

Pacific Cold Storage Co. and as you know my policy

is that we should run independent of all competitors.

I would suggest that we make no agreement with any

of them but sail our own ship, of course this is a mat-

ter for you to decide and should like to have you wire

me on receipt of this letter your decision in the mat-

ter.

Yours ver}' truly,

PACIFIC COLD STORAGE CO.,

, Manager.

Respondent's Sxhibit No. 4J.

(Telegram.)

Oct. 3rd, 1903.

Pacific Cold Storage Company, Tacoma Wash.

In compliance with your letter Sept. 17, arrival

Robert Kerr will decide. Competitors of ours heavy

expense delay Whitehorse.

BRYAXT.
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Respondent's Exhibit No. 4K.

(Telegram.)

Rampart, Alaska, 29 Sept. 1903.

Pacific Cold Storage Co., Dawson, Y. T.

Steamer Kerr aground fifty miles below Circle

City. Will not get to Dawson unless river should

rise. Send a light steamer with barge for cargo. No

water on flats.

Respondent's Exhibit No. 4L.

(Telegram.)

Eagle, Alaska, 7 Oct., 1903.

Pacific Cold Storage Co., Dawson, Y. T.

Cudahay reports Kerr twelve miles below Cir-

cle. Will get through with assistance.

DAVIS RUNYAN.

Respondent's Exhibit 4M.

(Telegram.)

Eagle, Alaska, Oct. 14, 1903.

Pacific Cold Storage Co., Dawson.

Susie reports Lightning Circle with Kerr

Circle eleventh. Later news tonight. Lots of ice.

DAVIS RUNYAN.

Mr. BRONSON.—I think you stated you had no

objection to my using copy of telegram sent to Bry-

ant by yourself and the answer from Bryant ?
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Mr. BOGLE.—None whatever. (Examining cop-

ies.) This first one was signed by me.

Mr. BRONSON.—Respondent offers in evidence

copy of a telegram admitted to be a copy, dated

November 9th, 1903, signed by W. H. Bogle, directed

to Charles E. Bryant, Dawson, Y. T. Also the an-

swer to said telegram, dated November 9, Dawson,

Y. T., to W. TI. Bogle, signed by Bryant. It being

admitted that these exhibits are copies of telegrams

which passed between the parties purporting to have

sent the same.

(Papers marked Respondent's Exhibits Nos. 5

and 6, respectively, filed and returned herewith.)

Respondent's Exhibit No. 5.

Nov. 9, 1903.

Chas. E. Bryant, DaAvson, Y. T.

How many tons cargo aboard Kerr I Give ex-

act location. What crew remains aboard? Is she

safe when ice breaks. How many tons aboard

barge. Give exact location. What crew aboard.

Is she safe when ice breaks. How many tons aboard

Lightning. Give exact location. AVhat crew aboard.

Is she safe when ice breaks. How much cargo

cached and where. From what points can cargo

be sledded to Dawson during winter, and at what

cost from each point. Wire answer each question.

W. H. BOGLE.
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Respondent's Exhibit No. 6.

Dawson, Y. T. Nov. 9.

W. H. Bogle, Seattle.

Eighty tons frozen meat aboard Kerr. Slough

front Circle. Lee of island well moored before

balance crew left mate engineer and two men aboard

Captain Smith considers safe when ice breaks. Two

hundred twenty-nine tons aboard barge slough about

five hundred yards from Fort Yukon well moored one

man in charge. Is considered safe when ice breaks.

Thirty nine tons aboard Lightning Washington creek

seventy five miles below Eagle. Captain aboard

Considered safe when ice breaks. Seventy tons

cached opposite Washington. Can haul Lightning

and cached cargo Dawson twelve half cents poimd

and Kerr cargo fifteen.

BRYANT.

Mr. BRONSON.—Respondent desires to renew

demand of the libelant for the production of the

ship's log and the engineer's log of the steamer

"Kerr" upon the trip from St. Michael to Dawson, or

to such point of the river, Circle City or above there

as the steamer reached on her last trip, during the

season of 1903, being the trip when the policy was in

force which is being sued on in this action.
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Mr. BOGLE.—In response to that, I do not recol-

lect that Mr. Bronson has ever heretofore made a

demand for the production of these logs. I am under

the impression that the log of the steamer is in the

office of the company at Tacoma, and if so, I will

produce it at any time or place that Mr. Bronson

desires. I have no information about the locality

of the engineer's log, nor whether one was kept on

the steamer or not. I will make inquiries for that

log and if it is accessible it will be produced at any

time and place that Mr. Bronson desires. If, how-

ever, there is such a log in existence, and it was on

the steamer in Alaska at this time, it will be impossi-

ble to produce it Avithout further material delaying

of the final hearing of this case, and I will not con-

sent to the delay of the trial of the case for the pro-

duction of that document, the demand being made

at this late day.

Mr. BROXSON.—A demand was made up there

and it was included in the interrogatories which

were served upon 3^ou along last spring.

Q. Mr. Wall, did you serve upon Mr. Bryant a

demand for the production of certain documents,

books and papers, including the log of the vessel

and the log of the engineer of the steamer '

' Kerr ?
'

'
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Mr. BOGLE.—I object. If the notice was in writ-

ing, the written notice should be produced.

Mr. BRONSON.—I will send for it and get it.

Q. Upon whom did you make that demand?

A. Mr. Charles Bryant, the manager of the Cold

Storage Company and prior to that time I made a

demand on the taking of testimony for the produc-

tion of the log-books, when Mr. Bryant was present,

and also when the counsel representing the libelant

were present in taking such testimony.

Q. Is the instrument which I now hand you,

which I will have marked for identification (marked

Respondent's Exhibit No. 7 for identification), the

demand which you served on Mr. Bryant?

A. Yes, sir; that is a true copy of the one that

was served.

Mr. BRONSON.—I offer this paper identified by

the witness, in evidence.

(Paper marked Respondent's Exhibit No. 7 filed

and returned herewith.)

Q. Was that demand complied with, so far as the

production of the logs were concerned, or either of

them? A. No, sir, it was not.

Q. Or as to any other documents than the copies

of the letters which you testified to this afternoon I

A. No, it was not. These copies of the letters I
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got before tins subsequent demand was made. It

was in response to the prior demand.

Q. Then there was no compliance with the de-

mand made I A. None at all.

Cross-examination.

Q. (Mr. BOGLE.) Are you one of the attorneys

for the respondent company in this case?

A. Not of record. I went up there in the inter-

ests of the respondent to represent it in the taking of

testimony and ascertain all I could in regard to the

case.

Q. You are by profession an attorney?

A. I am.

Q. And when you speak of the demand upon the

solicitor representing the libelant in the taking of

testimony at Dawson, to whom do 3^ou refer?

A. His name was Ridley who was looking out for

the libelant in the taking of testimony, all that was

taken while I was there. He was a member of the

firm of Paturo & Ridley, at Dawson.

Q. He was merely examining and cross-examin-

ing witnesses ? A. Yes, sir.

Q. Referring to the copy of demand made by you

for the production of certain telegrams, letters and

documents (exhibit 7) do I understand that this was

served upon Mr. Bryant, at Dawson? A. Yes
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Q. It has never been served upon the Pacific Cold

Storage Company at its office in Tacoma, nor upon

the proctor of record in this case*?

A. As to that I know nothing; I only know that I

served it upon Mr. Bryant.

Q. It has never been served by you?

A. Never been served by me.

Q. And, so far as you are concerned, none of

these papers were ever asked for from the company

except after you arrived in Dawson, and you made

demand upon the manager at Dawson?

A. My knowledge extends only to the demand

made on Mr. Bryant in Dawson, the manager of the

cold storage company.

Q. Is this the demand in response to which the

telegrams and letters you have produced, were fur-

nished to you?

A. No, sir, it was not; this was made subse-

quently; the one upon which the letters and tele-

grams were furnished was served by me upon Mr.

Bryant, not very long after I got to Dawson. Some-

time in June.

Q. At what time was the notice that you have

here produced, served upon Mr. Bryant?

A. Upon the 13th of August, of this year.

Q. The first paper called for is a telegram or

telegrams, sent by the master of the "Robert Kerr"
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to the libelant herein or its agent, during the latter

part of September, 1903, in which it was stated, in

substance or in effect, that said steamboat was in

safe winter quarters. Did not Br^^ant inform you

there was no such telegram or telegrams in exist-

ence? A. No, he did not.

Q. Have you ever seen any such telegrams'?

A. I think the telegram referred to has already

been introduced or a copy of it, here. I think that

was the telegram referred to in your demand.

Q. Well, then, if these papers had already been

produced upon demand, why did you serve this no-

tice for a second production?

A. I know nothing of the production of this i)aper

here.

Q. You refer to the last telegram, signed by me,

to Mr. Bryant and his answer?

A. Yes, sir, these two here. (Exhibits Nos. 5

and 6.)

Q. Your second demand is for the letter or letters

sent by the libelant from the Dawson office to the

Tacoma cfQce during July and August or September,

1903, in which it was stated in substance or effect

that it would be necessary to get said steamboat to

Dawson before the close of navigation on the Yukon

River in 1903, in order that the boilers of said steam-
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boat might be put in a seaworthy condition. Had

you ever seen any such letter or letters?

A. No.

Q. Did you ask Mr. Bryant if there was such let-

ter or letters in existence? A. Yes, sir.

Q. Did he say there was any such letter?

A. He said he would look over his pa]3ers and see

if there was, but he never produced them.

Q. Did he report there was no such letter?

A. No.

Q. What answer did he give you?

A. He said he would look over his papers and

give me all the letters that related—all the corre-

spondence and he gave me such letters as he picked

out, and those I made copies of.

Q. And then the letters that you have produced

were furnished after you served this demand?

A. No, they were furnished prior to that. In re-

gard to that demand in there, he never made any re-

sponse to that.

Q. When he furnished you the letters and tele-

grams which you have produced, did he state these

were all the letters and telegrams relating to the

matters covered by this demand?

Mr. BR0X80N.—I object to that.

A. These were furnished before that demand?
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Q. Did lie state that was all the correspondence

referring to the matter of the previous demand ?

Mr. BRONSON.—I object to that as not proper

cross-examination.

A. No, he did not in answer to the demand. He

produced from his files certain letters and telegrams

which he handed to me, all of which I copied that I

thought bore upon the subject matter of the suit, but

he did not say these were all or that there might not

be more.

Q. You refer to the letter or letters written in

June, July, August or September? Is it not a fact

that you made this demand simply to draw forth all

of the correspondence between the Dawson office and

the Tacoma office relating to the steamboat "Kerr'"?

A. All the correspondence relating to the subject

matter of this suit, yes.

Q. You had no information that there was any

matter passed between these offices stating that it

was necessary for the "Kerr" to reach Dawson

during the fall of 1903, nor that her boilers might be

put in a seaworthy condition, had you ?

A. Well, I had information from some of the

former emploj^ees of that company that such corre-

spondence had passed, upon which I based that de-

mand; I had no knowledge, no personal knowledge.

Q. Employees on board the steamer "Kerr"?
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A. No.

Q. Did you take the testimony of these em-

ployees'? A. No.

Q. Did you have any information that there was

any letter in existence stating that twenty per cent

of the cargo of the steamer "Kerr" was shipped

from Tacoma on the "Elihu Thompson" in an un-

sound, unsafe and unfit condition'?

A. I had information from the same source that

lead me to believe that there was such correspond-

ence. I wanted to see if there was. Some one who

had said he had seen the correspondence.

Q. Had you ever seen the log-book, any log-book

kept by the engineers' department on the "Kerr"^

A. No ; the chief engineer testified that there was

such a log-book kept.

Q. Where did you get the information upon which

you based the statement in this demand as to what

was the substance of the entries in that log-book'?

Mr. BRONSON.—I object as not proper cross-

examination.

A. I got it from conversing with the firemen who

had been on the "Kerr," and some of it, I think, from

the assistant engineer who had been on the "Kerr,"

Q. As to the entries on the log-book?

A. As to about the substance of what the entries

were.
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Q. Did not the engineer or assistant engineer

testify in the case ?

A. The chief engineer testified, yes, and so did

the assistant engineer.

Q The assistant from whom you got the infor-

mation testified?

A. The substance; he testified after this demand

was made. I think his testimony was after the de-

mand was made
;
yes, it was.

Q. What do you mean by tlie ship's log-book and

the official log-book of the said steamboat?

A. I mean what it says. The official log required

to be kept by law, and the ship's log-book kept by

every ship.

Q. Have you any information that they kept two

logs besides the engineer's log?

A. No, I had no information other than I sup-

posed prima facie they complied with the law.

Q. Did you base the allegations of this demand

as to what was contained in that log upon any infor-

mation that you had or sunply an inference as to

what you might find in it?

A. The information that I got from the members

of the crew as to what was shown in the engineer's

log and the ship's log; I supposed that they would

be the same in the official log, if they were complied

with.
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Q. Did members of the crew testify what the

entries in the log were'?

A. No, as to what occurred on the voyage.

Q. Were you not informed, either by Bryant or

Mr. Ridley, that the log-book called for was not at

Dawson at the time you called for if? A. No.

Q. Was the steamer "Kerr" there at that time?

A. The steamer "Kerr" arrived after I had

made demand and the taking of testimony, but she

was not there at the time.

Q. When did you leave Dawson*?

A. I left Dawson on the 17th of August.

Q. You made demand on the 13th ?

A. The 13th, yes.

Q. When did the steamer arrive?

A. The steamer arrived on the 31st of July, and

left a few days after that.

Q. And she was not there at the time ,you made

this demand?

A. No, but she arrived after I made the demand

and the taking of testimony, but she had left before

I made this demand of August 13th.

Q. I speak of the time you made a demand, this

demand for the production of the two log-books?

A. I say I made a demand for the log-books in

the taking of testimony.

Q. Where is that demand?
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A. It is in the record in the taking of testimony.

After that demand was made the "Kerr" arrived

and she then dejDarted do^Yn the river before this

demand was made, which was made on the 13th of

August.

Q. She was not in Dawson nor accessible to Mr.

Bryant at the tune you made either of the demands

for the production of the log-books?

A. Oh, she was

—

Q. Answer my question, please.

A. No, she was not in Dawson at the time either

demand was made, but she arrived not very long

after the first demand was made in the taking of

testimony.

Q. While she was in Dawson, did j'ou ask Bryant

to produce to you either of the logs?

A. No; I had already made the demand.

Redirect Examination.

Q. (Mr. BRONSON.) Did you, in talking with

the employees, as you have testified on cross-exam-

ination, ascertain or learn that there had been such

entries as are mentioned and specified in the de-

mand ?

Mr. BOGLE.—I object to counsel attempting to

bring out hearsay evidence; it is not rebuttal. The
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cross-examination being merely to ascertain whether

he made demand for a drag net production of papers,

or whether he made it from information he had.

A. I learned that certain incidents happened on

the voyage and from that concluded that if the law

had been complied with that there had been entries

of these incidents made in the log-books. That is

what I based the demand on.

Q. Was the incidents to which you have testified,

those specified or mentioned in the demand *?

A. Yes, they related to the incidents specified in

the demand.

Q. (Mr. BOGLE.) You say that you learned

from persons who were on the boat that certain inci-

dents had occurred on the voyage and you assmned

that they had been entered in the log-book. Did you

introduce the witnesses who were cognizant of their

own knowledge, of the incidents you refer to, and

take their testimony?

A. No, because I had no way of compelling their

attendance.

Q. (Mr. BRONSON.) They were employees of

the Pacific Cold Storage company?

A. They had been. They were not all of them.

There were none of them at the time in the employ

of the Pacific Cold Storage Company.
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Mr. BRONSON.—I will make another demand for

its production.

(Testimony of witness closed.)

Further hearing adjourned to be taken by agree-

ment.

United States of America,

Western District of Washington,

Northern Division.

I, A. C. Bo^^^nan, United States Connnissioner for

the Western District of Washington, do hereby cer-

tify that:

The annexed and foregoing transcript of testimony

and proceedings, from page 1 to page 310, inclusive,

was taken before me at the times and in the man-

ner therein specified.

Each of the witnesses therein named, before exami-

nation, was by me duly sworn to testify the truth,

the whole truth and nothing but the truth.

The signature of each of said witnesses to his tes-

timony was duly waived by the parties, the testimony

of said several witnesses to be received with the same

force and effect as if signed by said witnesses.

The exhibits offered by the libelant, and filed and

marked by Libelant 's Exhibits " A, " " B, " " C, " '

' D,

"

"E," "El," to '^44," ''F," "G," "H," ''I," "J,"
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''K," '^L," "M," "N," "O," "P," "Q" and ^'R,"

and the exhibits offered by the claimant, and filed and

''L," ''M," "N," "O," "P," "Q" and ''R," and the

exhibits offered by the claimant, and filed and

marked by me as Claimant's Exhibits Nos. 1, 2, 3, 4,

4A to 4L, 5, and 6, are returned herewith.

I further certify that I am not i)roctor nor counsel

for either i)arty to said suit, nor interested in the

result thereof.

In witness whereof I have hereunto set my hand

and affixed my official seal, this 19th day of March,

1906.

A. C. BOW]\[AN,

United States Connnissioner.

[Endorsed] : Testimony. Filed in the U. S. Dis-

trict Court, Western District of AVashington. April

13, 1906. R. M, Hopkins, Clerk. A. N. Moore, Dep-

uty.
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In the United States District Court, for the West-

ern District of Washington, Northern Division.

No. 2822.

THE PACIFIC COLD STORAGE COMPANY,
Libelant,

vs.

THE ST. PAUL FIRE AND MARINE INSUR-

ANCE COMPANY,
Respondent.

Statement of General Average—Case of tlie Steamer

"Robert Kerr."

Average as Suggested in Respondent's Brief.

[Endorsed]: Steamer "Robert Kerr." Filed in

the U. S. District Court, Western District of Wash-

ington. May 26, 1906. R. M. Hopkins, Clerk. H.

M. Walthew, Deputy.

ABSTRACT FROM PROTEST.

Sept. 22d, 1903. The steamer '
' Robert Kerr '

' was

stranded on a gravel bar in the Yukon River al^out

fifty-five miles below Circle City, at the time said

steamer was proceeding up the river with every pros-

pect of arriving at Dawson in due time. As soon as

said steamer was stranded and until she was released

and floated, every possible effort was made to release

said steamer from the bar ; that at that time the water

was falling steadily and when on the 28th Septem-



vs. The Pacific Cold Storage Company. 735

ber the steamer was released, the water had fallen

so low as to make it impossible to get over the bar

above without lightering the cargo ; and that the said

steamer was lying in the main channel of the river

in a most dangerous place, if caught in the ice. For

this reason it was necessary to lighter the cargo.

On arrival of the steamer "Lightning," with barge,

the cargo was transferred in three trips of the

"Lightning" and barge to Circle City and there dis-

tributed between the steamer "Robert Kerr,"

steamer "Lightning" and barge. After the said

cargo had been divided and loaded the steamer

"Kerr" was too deep to proceed to Dawson and for

this reason was laid up at the mouth of slough, at

Circle City, into which slough it is the purpose to

put the str. "Kerr" as soon as the cargo is re-

moved before the breaking up of the ice in the

spring, thereby lessening the danger of a total of

steamer and cargo, and lightering the steamer so as

to allow her to be moved to a safer place. In case

said cargo was not removed, thereby lightering the

steamer and cargo. The cargo of the steamer

"Lightning" and the barge would be a total loss

if not removed from said steamer and barge, to Daw-

son, during the winter.

(Sgd) EDWIN W. SMITH, Master,

*
' CYRUS B. ATWELL, Engineer,

ANDREW LARSEN, Mate,

" BARTON, Seaman.



736 St, Paid Fire and Marine Ins, Co.

mu
a>
5=1

o

c5
CO

LO

M

CO 00 lO O Oi to LO . 05
L- (M Ci CO o C^) OJ CO

lO

C2

.. 6 ^

O ;-< O

o O -

fn ;:_. O

ft

CO

lO

1—

(

03

o

r—

I

bJD

OS

T—i T—I O) CO

o o ^^o

CO

lO > b- rt GOoQQp

cS o

o

q;

csi

c3

^ Q

o oOQ

do
pp

rt O

pq

o

o

d
Q

Q
Pm

o
P

O

6
'be

03

Hi M ^

P:h P P

Q o1-^
P
o
-+J

as

s
oo
03

H
o o

02

d ^
O OS

P
OQ

d d



vs. The Pacific Cold Storage Company. 737

O

O f-i

CO 00

CO

id

•^ o CO CI UO Ci t- o cr. c^ Ci
CO T—

i

CI c:i t- tH b- t- O -^

(M

r O

CO

.=3 o +j> 1^ ^^ '—^ '^ '— '~ '—I '^ to
;:^ ^ ^ j:^ ^ -M c^ CI CI CI

> o ^'o ^o o o o o

rv3 5

^^

o
!
<"> !

""^
!
^>

[
"^

[

"^ '"^

'^ •

. -(^
-M •

-i2 -+J

• ^-1 fl • <-H «
1—( <

. o o : o
^-H •

• 02
CG m ^ i

• ^ ^̂ ^ ?^
^ ^^ •

1-^
Q -V /^

^ :" ,- »N

! 6 o 6 d !

;Q Q
:

^
_
Q

:o} :^ : 02 : 02 :

•d |d
:
^

:
^ :

02^ S

02 Ph (^

O o

o '~' o

p^ fS p^

O .o

02^

00

U
CS

o

^

CO
00



738 St. Paul Fire and Marine Ins. Co.

OQ

O

00 o

1^ CI

o

o o
lo cq

o lO tH CO o
iM O tH
T-l T-l

T—

I

o
CO

csi

• .
n::^ . ,

O P • ^

• -'-N

rH
r^-H ood. file.

2j
: P

-JJ

• rH

a : ^ ^ o

Q
o
C/2

r-(

bJD

bJD

OS

o
O

Lightning

itman

141/^

Cords

raph

Service

at

40

a;

•rH
r—

1

Ie

S o
?-l

rH •MO ^'
o

fl 1-^ fl PP 03
j
^ • g^ fcc 02

o
t5

M
W

o
^ W H d ^*

d ;^ d

^
S g

CO
CO

»o

CO



vs. The Pacific Cold Storage Compamj. 739

2

%
O

O
o
COo
CO

o
C^

o
CO

lO

o

CO

00

CD

Ci

cr>

TjH s

Q

o

CO

02

P3
OS

c> o
»r:) »o

.9 \6 O CV !>•
UO tH C) rH
CO

p o

CO

rd i-H -+-3

+3

(M fcJD
i-H

-M 1/1o C«o
bJD ^o fl

-»J • i-i P-l

r^
" O

Pi

o

• r—

1

<D

Ph
• 1—

1

Ph

y^

a;

D O

K% •3 . o 0) a
r/1

J-i -+J t> a; J"

PP
O

•rH
OS

a

O

o
9

p4 ^ tH

;^

o TjH

,

lO (M
o l> CilO rH rtn
CO CO O

CO



740 St. Paul Fire and Marine Ins. Co.

o

00

CO
(M

00

S
^

<1

Oi CO \a> »o
Oi ^ t:- Ci CO

, TtH

L- CO

OS

CO
00
tH 00

1-1

•rH

1

be

a;

•+J OP O} O

a;

r—

1

«fH

ft

bJD

1—

H

o

o

•I—

(

H-J

ra
o OQ O Oi ^ .. o
Ph

o
o u H

P d o
.

.

-+J OJ ^-j o -M

rH

a

•' bo

r—

(

a

o

o
•rH

•rH

a"^
a

O)
1—

H

4J

cc

oT
o

•rH

m

?H

o
m

r- f-^ rH a f^ u 'ft
Cvi o O o O . o
P ^ f^ ^ ^2^ P^

^ t- la
ci 'TtH

05 CO

Ci C^ c4 (m'
'-h Oi (M thO CO
CO rH



vs. The Pacific Cold Storage Company. 741

Cf. o
r-i CX)
(V

fl lO

^ Ci

o

03 be

o <1

o
Q
a;
bJD

m

03

O
00

c

03

•I—

(

u
o

PM [^

m
P^
03

bX)

I—

I

o

o

o
p

<X>

CO

CO

d O
GC , fe
s PM

1 1

o
?^ o -M
?H -4-^

biD
-»-J

0^
1—

1

•p

o
t*-^

^
o Ph W
Ph

CO

C^l

CO

CO

tr-

ee
C7i

o

o

o
00

Oi

CO
CO

rH
rH
00



742 St. Paul Fire and Marine Ins. Co.

CD

CD CO

a •

CO o
CO lO

lO CO CO

o
^

CO
I—

CO

CO

CO

csi

(M tC Oo a: CO

03

n::5 o)

o

o
CO

P

O)

tH O Od CO 00

CO CO CO

o

o

bX)

o

^
o

o

1=^

o

fH O

CO O
CO to

lO CO

be
•rH
O)
fH

«4H

;-!

o
«H

r^
bi3

• 1—1

r—H
CO

be
f:5

O

PI
o

• I—

I

CO
c3

m^pR

ca

o
PR

co

1/2

bcf^

be
• I—

I

o

o

cd "^

^^
c;

'^

EHPR
^ o

o
t- CO

CO

o
o
bJD

be
a

• rH
CO

o o

^ o
W Ph

a ^

o
'^

o

00

o
00

lit)

CO

o

CM
00



vs. The Pacific Cold Storage Company. 743

CO

CD

o

CO

00

CO
CO

lO

o

o

c3

C;t5
^

Oi

O

00

CO
00

lO

o

•rj CC

o •-

(^ tH

^ lO

CO
CO

iO

o

(M

bJD

•:3 CO

lO

o

<I1

lO

4^

bJD
• I—

I

<X)

«H

Pi
o

;-(

Pi

'^ ca

P ^
M he
^ ao -^

Of

o
O
o

o

o

oO

So
^ Qj

o -*^

c; ?H ^
-M o o

o



744 St, Paul Fire and Marine Ins. Co.

62

o

00
CO QO

CO

CO

cc IC iC lO
1

oc Oi cr. t-

'^^

t>
LC
t-

+3 ,

cfi

^

• rH

CO
T—

o

cc

C^

1—

?

OQ

o a
H d

;h ^ +j ,

^H
!> Ph 'x: 1

~>

r-l

O

02
O)
•rH
r-l

•rH
r-H

cc

a

O

o

• rH

2

fcJD

CD

o c

c

-+-, o
1^ ^ J.

o
a;

nj

w O 'C o O
>

* o
^ f^ ^ fr1 P^

00 lO
00 CO

T|H cq
t-
iO
L-

CO

CM

(S3

o

00
t>

o
CO



vs. The Pacific Cold Storage Company. 745

OQ cq
U 00

O

O)

05
CO

"c3 bflU 03
O) ;h
fl a;
O) >

o
CO o

oo
O <^

o
CO o o

lO o
tH c^^

o
CO

o f^

•

c> q; o .

1^

bJD

• 1—

I

U

a;

M

c3

o

•1—1

p
•rH

2

o
bJD

03

fcdD

O
r-l

O

02

• p—

1

>
d

H OJ -t-i • r—

1

CO r-{ • f—

1

O
•1—

1

C« w 1—

I

o H^
Q ^ ^ JrR

O
P. c3

^ be

?-i M <D O
r^H

i 1

o3 O)

o a
oj

3 r-l

O 1
r-{ f^

-+->
-+-< F^ 02O a

^ Ph

CO o
t- kO
cvi CO o
Oi t- >o
^^ CO
CO
<N

o o
bX)

•rH --M

O
O

• I—

I

o K/

^ 03 bi3



746 St. Paul Fire and Marine Ins. Co.

o o
id

CO

CD
Ci

(M

CO

o
C5

o
irt)

O a
o
u

a

d «M «+-i

•• oo -+j

• r-(

(X)m
1—

H

c
C

-4-3

OS
a;

s

•rH

OS

o

OS

OJD

as

o
o
o

•1—

1

l-H
a;

a

c

'^ C

a:

O

a;

ct5

o
pR

•1—

1

O pR u
c

p-H
"a

o pR fx^ u
o

^ o
PR

o o CX)
c^ IlO ^ (X>

r-i o lO CO
CO

CO



vs. The Pacific Cold Storage Company. 747

t/2 <M O
'r-t t- -^
<V •

a O (M

^ i-{

O
(̂M

Qi ii^ CO

O c in) lO CO Oi o
COTtH in t> t- c lo

C^ in -^"
oc ci CO

r-i cr. CO

O 02

a
o
«H

o

n
o
-+^

!»
O)

• 1—

1

•i-H
t—

1

o
«4H CO

r-t

02

I
o

CD

r-l

02

1—5

V
o

o
•1—

1

•1—

1

s
o

o

O

s

1—

I

O

'^

r—

H

bj

• r-

O1—

1

!=

O

r-l

O

O

>

•r-t

P

CD

H O

CO
T-i

Oj

1—

1

CO
CO
-^
CO
CO

- om

P

o
4-i

CO

•r-t

• 1—

1

1—

H

02

«2

CO

CO
CO
CO
tH

be

•r-l

bJD
• 1—

1

a
o

a;
r-H
bJD

o
-+^

m
a;

• 1—1

?H

>
•r-H

P

o
iH

a

r^1—

1

CO
CO

a;

Ph k1 P p
p w

00 o »o to
CD "^ t- p
CO (M* tH' iO
CO r-l lOto
CO

CO
00



748 St. Paul Fire and Marine Ins. Co.

02

O

a; >.

»o lOo (M

lo" ri O
lO tH O
CO O
00 (M
<M

CT5
00
CO
to

CO

CO

Tt< c Tfi lO
CV"' c^ (>3 O
cc cc c^ »o rH o
(M (M l> lO tH o
r- CO

00
o
05

(M
1 1

•4-3 O

• 1—

(

t^
bJD

•T—
-(-J

GQ

h^l y^ O

s o B
QQ

o f-i o O!
?-i ^H ?-( O) QJ
«H ^ «4H -^i~ •r-l

;h

'bi)
as

o

Ph

o

b£) cc b^ rt US be

a:
jO o

;5

02

so
CO

o
CO 'ri

O
bJo

o
02

OS

02 GO

bJ

02

• t—

1

D a;

02
02

• 1—

1

o
tH

b/

Pi
•1—

1

^
^

O

p> fl > CO
.t f:

•rH q; o o
•r-H •rH • i—i

l—H
CO

1—

H

•rH

O M P o M
fi fi p P^

s
pq

o

^

CO
r-i

rH

IlO



vs. The Pacific Cold Storage Company. 749

CO

o
CO
CO

03 CD

> (M

CO
c3

C5

t- o
CO CD (M
CD -^ t-

lO

o O Oi
(M o o

05 d CO lO
CSI (M

CO

CD
05

(M

CO

05 to

00 cd' (M
CD '* t-

VO

lO Oi

od
d
CM

O
lO

00

o

OS

;h

B
o

cu

;3

CO
O)

• I—

I

(—1

72

?H
O

03 CD

^ ;>

o o

{5 CO CZ3

cu q; O)
• p—

I

• t—

1

^ r—

t

1—

1

o PhP^
K^ P^Ph^ ^ •^

CO COo
bX) ^ f-t

O o
;^f^

05

O

a
o

'=4-1 Q
CO r1
CU o

?1 ^

C;! CO

^^
m

o5

M «f-l

r^ b£)

TO C^

^ ;-i H
g 3 - o

CO

• 1—1

r—

I

Ph
Ph

03

«H
O

ci ^
9 MO c5

2 ^
a ^
•5 ^

w
m

o

O

CO

(M

lO

CO
CD

t- o
05 to

CD <M*

»o

»o Oi
(M

O
<M
d
(M

O
to

CO

>oo
CO
t-
CD

>o



750 *S'^. Paul Fire and Marine Ins. Co

U
CD

o

aso
to
CO

CO
CD

lO

l-H
eg

i=l

CD

CO

oo
lO
Tin

(M1 c
C" c:

CC \a> i> o
CO (M t- o
'^ t- >o

O
<^

O
o 6

bJD

• i—i

O
bJD

?H o

c3

-4-J ff
Q ^

(—1

c3 >•

03 o
O
o

o :^ -s,
P^ fee

?H fl Oi iD 'r-^ • 03 a
=H

w.

m yA ?H O ?-

f-l

03

o a
a

o 02

O

O
-+J

?H c

O
O
o

o

Pi
OS

c i
o

• 1—

1

• 1—

1

r—

I

u
• rH
l-H

c3

Ph

bJD

4^
b
r-

If.

CO

CO

b
.^

m
u
o

O
CO

o
o

c:

p^ ^
03
^ m

»0 (Mo 05
GO <^' iri o
t- CD (M o
CO rH t- lO
tr- TjH
io



vs. The Pacific Cold Storage Company. 751

?3 bG

O ^

O

CO
CO

GO

CO
Oi

CO

O

^

o

CO

a
o

• 1—1

o

CO
a;

•p-H

o

a;

o
be

O

O

c3

O

>o o o
<M lO lO

rH Tti (m'
\0 CO ^
rH 1-1 Ttl

t— -M a
• • (M

C<1 s

O

t>» o

rH o

-4J

02 ^
o c3

• p—

1

o 'T^ ^
02 C^J 02 CO

CO

o o

CO CO
o
CO
Ci
lO
CO



752 St. Paid Fire and Marine Ins. Co

S CO

X 00

>

to o o
lO

lO 00 CD
t— T-l CO

C0rHC0TtlC0iH(MTHCOiO(M(MCO
»>• tH tH tH tH rH CO

U

o

o

CZ2 ?-<

O) O

o

(M

^ ^

t- I:- I:-
(M (M (M

K^, >^> >^
oi d ci

O o

r^

PI

o
a;

o

^

CO

OS

a?

^

o

o

o3 L^^

(M

ft

m
M
o
o
O

03

O

o
M

GO
O
CO

lO
CD



vs. The Pacific Cold Storage Company. 753

CO

r—

I

o

o

c3

CO

o cq

o

o
o

5

O

o

o

OS

c3

CO

o

03

rH
O

o

be

ft
CO

CO

(M
CO

tH
CO

CO
c:

Cvl

00
'+1

03

o

CO

o
CO

o
CO
CO



75 i St. Paul Fire and Marine Ins. Co.

m lO
CO

> CO

^ CO

CD
bX)
Co CO

q; .

CO

o

O

o

lo

lO

o

?H O O M
<D ^-J r>, CD

Q Ph 3 ^

CO

a;

^
c o CO

f^

o
CM

O

CI

03

Ci

o :^

O

o <^ if S^ —
'
^ o

cZ2 t-

w
,f^

00

C\I

CO

o

^

o
CO

t>
lO
rH
CO

CO
Oi

CO

d o '^
O .. ^

M:

reight •hnson loads o

03 ^

CO

o
CO
CO

lO

o o
to

CO

CD

o
'^
CO
CO



vs. The Pacific Cold Storage Company. 755

O

o
CO

\a>

CD

fcJD

03 CO

CO
CO

CO

CO

O
O CO Oi

(M lO
CO CO

CO
CO

CO
Oi

CO

O

CO CO

CO

CO

o
to

o
(M

CO

CO

O

CO 05
iq CO
»oo
CO
CO

CO
<M
CO
-^
CO

o
o
o

:5 fl <^

^ o o

o ?-( r

^ ?. S
(O <Z) o

be s
c3

O) o

CO*

00

O

co

CO

CO
CO



756 *S'^. Paul Fire and Marine Ins. Co.

!> CDO "^

TO CD

^ GO
Tt^

Oo
oo
Ci

ID Oo

00 CO Cl
TtH o (M

CO <^ O
Ttt en ^
CO LO O^
tH 00

CO

CO

00 CO^ o
o IC C CO 05o CO o '* Oi
C5 cc 05 CO uo

' ^ ?-( c ^ >^.
fl

-l-= c« fl
c« s ^ g o

c3 CO 03 f^ so OP o O
CD

••
-MM O o

^ ?H IM nd rH "4-1 ^ -d
«4H CD O) (M O O cq . OJ
0?
•rH
r—

1

O) ;rH

•S 9^
bJD

^
bID

•rH

^
o • rH

r—

1

^ o
r—

1

•rH
^•3

C3

•rH

?H

•rH

2

OP
be

r^

O

• p—

1

s

CO

•rH

rH
O C

:.

Atwell

(2d

or

services

Op
b£

bJD

"^ •rH
I—

H

r^

1--)

CO

o
• rH

£
O
CO

c
b

CO
o;o
•rH

>
<D

o
m O

•rH

• rH

>
o

c3

o

<i

?H
O

03 §s m
?H
o

cc
O ci3 o

PR ^\^ ^ ^* "^
•rH

P^

^ d ^
1;:; CO 00
CO 00 O T-i

i>^ o lO O Tt^ ci 00
00 o CO O co' c:* CO
TlH Ci csi Oi rtH lO tr-
00 T-l CO CO
CO tH t'



vs. The Pacific Cold Storage Company. 151

O c»
CO

bX)

o
lO TtH oo

oo

CD
Ci

CD

Ci
CO
CD

O
LO '^tl oo oo

>
o

be

' o

?1
o

o

o

o

o

o^ ca

|3^

o
Q
•t—

I

o

o

o

o

m
o

c* 'i—i 1—1

c3

o
o

02

O

CI
bJD

a

00 o
CX) lO
CD iH
l>
CO

TtH OO
oo

CO
CD

CO
CO



758 St. Paul Fire and Marine Ins. Co.

o
be
03

>
<

COOO

72

oo

O

o

o
p.

o

o
o

I—

I

eg

l>

M o
O Ci

32
r-l t- ». ^
SJ

CI

P>--§^o cs

02

ft

1^

1?"

o i^

CO
p

w"5

J L^ ut ^^ l^ • >.

^ L^ /^ r^
\^ ^:2

w ;^
c5^ L.t L--

ft m
00 Ci CI (M CDOOf QO
lO GO '^

T-t

^ ^ c3^ ' >^ *

^ •

2P-
,^^ »-^ :3

^1

~

<^

-f

CS

>> V r^-r^—

^

^— r- 1—

t

^ s rt >^
^ -t"' go -t^
"5

^ 5 S fl
od> c o
0)

5^ O O ^
"^

• ^
f~ o o

O
- " — —

»

K-
• >
. -4-

- 52
' Cl

>. :;- ^ C z
-"

-J: r-

'

'^ _^
— O 7J

c
:

^' ^ g
^ -t^ '^ ^ ^

02 O
tc m



vs. The Pacific Cold Storage Company. 759

Ujiited States District Court, Western District of

Washington, Northern Division.

No. 2822.

THE PACIFIC COLD STORAGE CO.,

Libelant,

vs.

ST. PAUL FIRE AND MARINE INS. CO.,

Respondent and Cross-Libelant.

Memorandum Decision on the Merits

.

(Filed 10 Sept. 1906.)

The question of jurisdiction in this case has here-

tofore received attention, and I rendered a decision

which I supposed would close the disjjute on that

subject, at least until the case reached an appellate

tribunal, but on the final hearing the respondent per-

sists in denying that this particular lawsuit is

founded upon a maritime contract. Admitting that

by the decision of the courts it has become settled law

in this country that a joolic}' of marine insurance if

a maritime contract, and that suits founded upon

such a policy are cognizable in a court of admiralty,

it is now insisted that the "sue, labor and travel''

clause usually inserted in such policies cannot be the

foundation of a suit in a court of admiralty, on the

theory that the insurer's Liability under that clause

of the policy arises from acts and expenditures sub-
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sequent to the termination of the maritime contract.

With equal propriety it might be said that the in-

surer's liability to pay in case of a total loss of ship

or cargo destroyed b}^ a disaster in mid-ocean does

not become absolute until the assured has complied

with all the requirements specified in the policy with

regard to submitting satisfactory proofs of the loss,

which must be done on land after the termination of

the maritime venture. It is my understanding that

a marine insurance policy in its entirety is a mari-

time contract, and that the ''sue, labor and travel"

clause is an essential element of the contract, and

that the liability in case of a loss covered by the

policy arises from the execution of the contract and

the payment of the premium, and that there is no

ground for the contention that the admiralty and

maritime jurisdiction of the courts of the United

States is so limited that rights founded upon any

particular clause of such policy cannot be enforced

by a suit in admiralty.

In ruling upon the exceptions to the cross-libel I

said that, as then advised, I believed that the policy

on which this suit is based may be considered as a

separate contract of insurance of the libelant's goods

while in transit up the Yukon River, just as if one

policy had been issued insuring the goods while being

carried on the "Elihu Thompson," and a separate

policy insuring them while in transit upon the
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**Robert Kerr," as to which the risk would have

commenced, if at all, at the time of reloading, at St.

Michael, and that if the contract, is divisible, so that

a distinct liability was assumed, when the goods were

reloaded, the general rule of implied warranty of

seaworthiness as a condition precedent should be ap-

plied to the case, and that if the "Robert Kerr" was

unseaworthy at the time of commencing her voyage,

such distinct liability of the insured did not attach.

That qualified opinion was rendered to expedite the

case, and I intended to reserve the question as to the

validity of the special defence and the counterclaim

based upon the alleged unseaworthiness of the

"Robert Kerr" for further consideration at the final

hearing. It is true, as stated in the argument sub-

mitted in behalf of the libelant, that one premium

was paid for insurance of the cargo while in transit

from the loading port to the final destination, and

that circumstance would be controlling in the deter-

mination of the question if the policy did not con-

tain an express declaration covering the point. The

policy insures the cargo from the loading port to

Dawson in the "Elihu Thompson" and connecting

steamer, and contains the following clauses:

"Warranted free from particular average unless

the vessel or craft be stranded, sunk or burnt, each

craft or lighter being deemed a separate insurance.
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Underwriters, notwithstanding this waranty, to

pay for any damage or loss caused by fire or colli-

sion with any other ship or craft or with ice, or with

any substance other than water, and any special

charges for warehouse rent, reshipping or forward-

ing for which they would otherwise be liable ; also to

pay the insured value of any package or packages

which may be totally lost in transshipment."

Where a policy contemplates a voyage in different

stages during which the subject matter insured will

be exposed to different degrees or kinds of peril or

the ship will require different kinds of equipment,

the law implies a warranty as a condition of the risk

that the vessel shall be seaworthy at the commence-

ment of each stage, but whether the warranty of

seaworthiness, in the case of a cargo policy applies

to different vessels by which the cargo is to be carried

to its destination, or only to the first vessel, is a ques-

tion not determined by any decision to which my at-

tention has been directed. On this subject see 19

Amer. & Eng. Encyc. Law, 1003 and 1004. In the

absence of a rule sactioned by authority, I assume

that the first paragraph above quoted, although am-

biguous, was intended to avoid the question at issue,

and that it should be interpreted as an express agree-

ment that the insurer assumed a separate risk with

respect to each vessel, and that the policy must be

deemed to be affected by an implied warranty of sea-
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worthiness of the "Robert Kerr," at the time of

starting up the Yukon Eiver with the insured cargo

on board.

The charge and specifications of unseaworthiness

of the "Robert Kerr" contained in the answer and

cross-libel are to the effect that her hull was hogged

;

that she was overloaded and burdened with a barge

in tow; and that her boilers were in bad condition,

the tubes being old and weak, so that they leaked,

and she was unable to carry steam.

I find that it is proved by a clear preponderance

of the evidence that the hull was not hogged, and

that the vessel was not over burdened by reason of

the weight of the cargo taken on board nor the tow,

it being customary for the "Robert Kerr," and other

steamers of her class, to navigate the Yukon River

loaded as she was, and with a barge in tow. In giv-

ing consideration to the evidence relating to the con-

dition of the boilers, it will be useful to recite the

story of the voyage as told in the pilot-house log, and

the engineer's log:

The Robert Kerr " arrived at St. Michaels on her

down trip August 12th, at 8 :45 A. M.

The afternoon of that day the engineer was en-

gaged in overhauling the feed pumps, cleaning and

painting the boiler and the engine-room.

August 13th. Cleaned tube sheets, repairing
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valves on seats of the donkey pumps, and doing work

in cleaning and repairing.

August 14tli. Repairing brick work in furnace,

washing boilers and cleaning in general.

August 15th. Finished ^vashing boiler and fin-

ished brickwork in furnace.

August 16th. Repairing tubes in center boiler,

pressed, rolled and beaded seven tubes in starboard

boiler, and one in port boiler.

August 18th. Put fire under main boilers, got 40

pounds of steam.

August 19th. Steam on main boilers. Ground

m blow-up valve on main boilers.

August 22. The ' Elihu Thompson arrived and

Kerr made fast alongside of her to take on cargo,

keeping steam to run compressors, pumping down

refrigerator rooms.

August 25. Finished loading. Left the • Elihu

Thompson at noon. Landed alongside of wood

barge in St. Michaels Bay at 1:15. Everything O.

K. in engineer's department, waiting for fair

weather. Steamer was then delayed three days by

by wind and sea.

August 28th. Steamer left her anchor and

landed at dock at 3:15. She got in a bad position,

and was extricated with the assistance of a tug.

4:45 A. M. started for Dawson. Engines making
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ten turns, everything working well. At 1 :05 P. M.

stuck on flats, and had to wait for the tide.

August 29th. Still stuck on flats. Engineer tak-

ing advantage of the opportunity to wash boilers.

Found considerable scale in all three boilers.

Everything in fairly good order in engineer's de-

partment.

August 30. Steam ready at 11:30 A. M., the

barge remained stuck.

August 31st. At 2:30 A. M. barge floated, got

under way again and entered mouth of the river at

4:10 A. M. Everything working well in engineer's

department. At 5:30 landed at wood pile, left at

8 A. M. At 11 :10 stopped and took on eight cords

of wood. At 11 :50 moved back to wood pile. Left

at 12:10. Stopped for wood at 3:20, left at 4:10.

Everything all right in engineer's department.

Sept. 1st. Prom 1 :30 to 2 :30 P. M., took on 12-1/2

cords wood. At 5:55 to 7:30 P. M. took on 11 cords

of wood. Tubes in main boiler leaking slightly.

Sept. 2d. From 1: 40 to 4:05 P. M. took on 40

cords of wood. Boilers leaking. Unable to keep

up steam. 6:15 stopped to fix tubes.

Sept. 3. Repairing tubes all day, considerable

scale and mud in boilers. 9 P. M. steamed up, every-

thing seemed all right. 9:50 started witli 130

pounds of steam.
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Sept. 4. Boilers working fairly, under full steam

pressure. Landed for wood at 4 :55 P. M., and took

on 45 cords.

Sept. 5. Left woodyard at 12:45 A. M. 12:40 P.

M. stopped at wood pile for 50 minutes. 3 :10 P. M.

stopped at wood pile, repacked starboard piston rod.

7:10 P. M. left wood pile, steaming up the river.

EYer}i:liing doing well in engineer's department.

Sept. 6. From 3:45 A. M. to 6:15 took 15 cords

of wood. 4:50 P. M. grounded barge, had to move

some freight.

Sept. 7. Barge floated at 7:30 A. M. started iip

the river at 1:15 P. M. Ever3i;hing doing well in

engineer's department.

Sept. 8. From 2 until 10:10 A. M. took on 41

cords of wood. 3. P. M. landed 12 tons of freight.

Repacked port piston rod.

Sept. 9. Stopped to wash boilers, examined tubes

in back end of boilers and found them tight.

Steamer got loose from the bank, and drifted down

stream until steam could be made to stop her. At

2 :45 went ahead. 3 :15 landed at wood pile, took on

38 cords. Went ahead at 4 :20 P. M., ever}i;hing

working well.

Sept. 10. Took on four cords of green wood at

$10.00. Glad to get it. Everything in engineer's

department appears all right.
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Sept. 11. At 1 A. M. stopped for wood. Found

none. Picked up some drift wood. Left at 4 :00 A.

M. 5 A. M. stopped on account of fog. Picked up

drift wood. 6 A. M. started. 6:45 stopped on ac-

count of fog. 7 :40 started ; stopped, started at 9 :15

A. M. 11. A. M. stopped, took on 9 cords of wood; 5

P. M. started. 9:10 P. M. stopped dark and foggy.

Tube in port boiler leaking.

Sept. 12. Arrived at Fort Bibbon. Landed meat,

ha}^ and salt, took crew of white men, 21 cords of

wood, started 1:25 P. M. 3:15 stopped, took on 50

cords of wood. Port boiler tube still leaking.

Sept. 13. Stopped all day and all night repairing

boiler tubes, finished washing and repairing boilers,

started fires at 11 P. M.

Sept. 14. At 2 :35 A. M. steam up and started up

the river, everything working fine and carrying 130

pounds of steam. Arrived at Rampart 4:30 P. M.,

left at 5 P. M. at 12, stopped on account of fog, took

on 261/2 cords of wood, four miles below Rampart.

Sept. 15. Started up the river at 4 A. M.

Landed at wood pile at 5 :15. Took on 241/^ cords of

wood. Started up the river at 9 :30 A. M., continued

running without stopping until 6 P. M. Everything

working well in engineer's department. At 7:40 P.

M. made fast for the night.

Sept 16. Foggy morning. Remained tied up un-

til 10:30 A. M. At 11:35 grounded on a sand bar.
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Floated at noon. At 3:15 P. M. stopped at wood-

yard. Found no wood. 6 :30 P. M. picked up a few

cords of drift. Made fast for the night. All right

in engineer's department.

Sept. 17. Started up river at 4:10. 8:20 A. M.

to 9:30 stopped for wood and took on 7 cords.

Plowed tubes in boilers. Calked small leak in end

of steam draught. 6:40 P. M. stopped at Victors-

burg for wood, and on account of darkness. Took

on 7 cords. All right in engineer's department.

Sept. 18. Started at 4 A. M. 5 to 5 :50 A. M. took

on drift wood. 7 :50 A. M. stopped to pick up drift-

wood and fool away time. Took on 8 to 10 cords.

Started at 2 P. M. 5 P. M. stopped for drift wood.

Tubes in port boiler leaking.

Sept. 19. 4 A. M. Started up river. 6 A. M.

snowing. 11:15 stopped at wood camp. 11:25

under way again. No wood. Engine working 13

turns per minute. Port boiler tubes leaking. 4 :15

P. M. stopped at Harry's Britt's wood camp. Cold

night, 26 degrees. Took on 54 cords of wood.

Boilers cooled, preparatory to washing out and re-

pairing tubes.

Sept. 20. Rolled tubes and drove ferrules in port

boiler. A¥ashed main boiler. Boilers tight when

filled 8 :25 A. M. started up the river. 9 :45 stopped

for wood. 35 minutes in making a landing. Took 14

cords. 1 :15 P. M. started up the river. Passed Fort
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Yukon at 5:35 P. M. Stuck on the bar at 5:50.

Worked engines, stopping and backing for two

hours. Made no effort to get steamer off after 8 P.

M. All right in engineer's department.

Sept. 21. 4 :55 A. M. Steamer afloat and pulling

on barge. 7 :55 A. M. steamer and barge off the dam
fool bar. 8 :05 on G. D. fool bar with broken rud-

der. 10 :20 A. M. off the different bars and landed

at Ft. Yukon. Decided to leave barge.

Went in slough and made the barge fast. Put on

new rudder. Changed water in port midship

siphon. Fixed valve which was leaking. Tubes in

port boiler leaking.

Sept. 22. 5 :30 A. M. Left the barge and started

up the river. Stopped five minutes at Ft. Yukon.

Tubes in wing boilers leaking. 6 :30 touched bottom,

and backed off and went ahead slow. 10 :55 touched

on sand bar. Backed off and went ahead slow.

10 :40 on sand bar again. Backed off and went ahead

full speed. 11:55 on bar again. 12:05 P. M. off

bar and went ahead full speed. 12 :50 stopped for

wood, took 5 cords, went ahead at 1 :45 ; 6 :20 fast on

sand bar in center of channel.

Sept. 23. Worked with spars but failed to get

the steamer off the bar. Put packing on piston rods

on main engine. Found the main boiler smoke box

full of dirt. All tubes blocked. Plowed tubes in

three boilers. Leaks seemly stopped.
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Sept. 24. Put packing in valve on starboard en-

gine. Port boiler leaking. Changed suction valves

in donkey feed pump. Made repairs to leaking

valve. Hailed steamer Rock Island. liot her to

pull on Kerr with cable while the Kerr's men

worked with spars. Moved very little. Water fell

about two or three inches.

Sept. 25. Rock Island'' pulled on Kerr but

could not get off. Bought from the Rock Island

1500 feet of three-quarters inch cable. Rock

Island ^ left, taking purser, carpenter and two deck

hands. Water falling 2 inches per day. Tubes

leaking slightly in wing boilers.

Sept. 26. Tubes in main boilers leaking. Sent

dispatch to Dawson for assistance. Planted fasten-

ing on bar, got wire cable fast and used spars.

Moved steamer ahead about six feet. Water still

falling.

Sept. 27. Sparring and pulling on cable. Steamer

moved somewhat easier. Water falling steadily.

Tubes in main boilers leaking.

Sept. 28. Sparring and pulling. Moving gradu-

ally. 6 P. M. got the steamer off the bar, fast to the

bank, and all hands turned in tired out.

Sept. 29. Took in cable, and picked up drift

wood. Moved the steamer to Pioneer Point. Cut

wood until dark. Tubes in main boiler leaking.
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Sept. 30. Still cutting wood, took 10 to 12 cords of

poles. Left at 2 P. M. at 3 P. M. stopped and picked

up more poles. Let fires go down to wash the boil-

ers.

Oct. 1. Boilers cooled down and washed. Started

fires at 6:15 A. M. Left landing for another try at

9:15 A. M. 10:35 A. M. stopped. Elver very low.

Steamer cannot proceed on voyage without rising of

river. Tubes leaking in port boilers.

Oct. 2, 8 :15 A. M. Started carrying 130 to 180 pounds

of steam, to get through swift places at Evans

Bar. 9 :40 stopped to pick up wood. Took 6 cords.

9:55 under way again. Port boiler tubes leaking.

Carried 150 pounds of steam for three-quarters of

an hour. Stuck on bar. Backed off. Stuck again.

Backed, and went ahead for 20 minutes. Broke

water glass on starboard boiler. 5 P. M. tied up at

river bank. Tubes in port boiler leaking.

Oct. 3, 10 A. M. Went ahead, passed 30 Mile Bar

at 12. Swift Water Slough at 1 :45 P. M. 5 :45 P. ]\I.

found Steamer Leah stuck trying the new chan-

nel around Twelve Mile Bar. Barely 4 feet of water

in this channel, the ^ Leah ' got off, and went to the

bank, and discharged part of her cargo. The

Kerr tied up to wait for assistance.

Oct. 4, 1:55 P. M. Moved up river to try new

channel 2 :15 stopped to pick up wood. 6 P. M. tied

up for the night. Tubes in main boilers leaking.



772 St. Paul Fire and Marine Ins. Co.

Oct. 5, 6 :25 A. M. Left river bank to try new

channel. 7:30 stopped and tied up to blow tube.

7 :50 under way again. 11 :20 stopped, river too low

to proceed on voyage. Tubes in main boilers leak-

ing. Thermometer 28 degrees above.

Oct. 6. Laying at river bank.

Oct. 7, 10 :30 A. M. Steamer Lightning arrived

to assist the Kerr. Part of the Kerr's cargo

transferred to the Lightning.

Oct. 8, 9 :30 A. M. Left landing to try to go up the

river. 11 A. M. grounded in center of channel.

Tubes leaking in main boilers. 1 P. M. backed do\^^l

to river bank, and tied up, let fires die out on main

boilers to repair leaking tubes.

Oct. 9. Lying at river bank. Fires out under

main boilers. Transferring cargo to steamer

Lightning. Repairing tubes in all three boilers.

Plugged one tube in port boiler. 12 :45 P, M. started

for another try at bar. Backed down and tried an-

other channel three times. Thermometer in open

air 24 degrees above at 9 :30 P. M.

Oct. 10. Lying at river bank, waiting to be light-

ered over Imv 11 : 15 A. M. got under way to try to

get over bar. 12 :10 P. M. landed to get wood. 1 :30

started oif for up river. Arrived at Circle City at 3

P. M. Commenced reloading cargo.

On account of low water and freezing weather it

was deemed to be impracticable to complete the voy-
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age to Dawson in the fall of 1903, and on arrival at

Circle City the ''Kerr" took on board part of the

cargo of which she had been relieved by the "Light-

ning," and was then laid up for the winter in the

mouth of a slough, which was the safest place in that

vicinity. The "Lightning," with part of the

"Kerr's" cargo, gained a distance of 120 miles above

Circle City, but was finally obliged to tie up for the

winter. A sufficient number of watchmen and care-

takers were kept on board the "Kerr" during the

winter, but the officers and most of the crew left her,

and returned and again took charge of the boat when

navigation opened in the spring, and then took her

down the river to pick up the barge and with her tow

the "Kerr" finally completed the voyage in May,

1904. The goods which were left on board the

"Lightning," and about fifty tons of the "Kerr's"

cargo, were transported to Dawson on sleds during

the winter months at an expense of nearly fifty thou-

sand dollars, and other expenses were incurred in

various ways, by telegraphic communications to the

owner of the cargo, and for provisions and fuel for

the men who remained on board the '

' Kerr, '

' and for

traveling expenses of the officers and crew. The ex-

pense of forwarding the cargo to Dawson by sleds

was incurred for the reason that it was apprehended

that the vessels would be in danger of being crushed
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by the gorging of ice, which usually happened before

the opening of navigation in the spring-time.

The details of the voyage up the Yukon River

noted in the log-books are proven by other evidence,

and there is little ground for controversy as to the

facts. The steamer encountered only the usual hin-

drances incident to a voyage against the current in a

shallow river at the season of low water. The voyage

was not broken up, but was finally completed after

months of delay, and the cargo was delivered with the

assistance of the "Lightning" and the sleds. The

vessel was not delayed by leaking boilers, nor unsea-

worthiness, and she was not in imminent peril at any

time from any extraordinary marine disaster con-

templated in the policy of insurance. The conten-

tion of the libelant that the cargo was in peril from

stranding of the vessel is in my opinion erroneous.

The word "stranding" in a marine insurance policy

comprehends the idea of putting the vessel ashore

when in danger of sinking after she has been injured,

when her officers voluntarily make for the shore to

avoid a greater calamity, or the grounding of a ves-

sel by coming accidentally upon a reef or rock or

upon the shore, or the driving of a vessel ashore by

force of a gale. A flat bottomed steamboat designed

to navigate shallow rivers and inland waters is not

stranded whenever in the prosecution of a voyage

she touches the bed of the stream when by the use of
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the equipment usually provided for such vessels she

can extricate herself. 19 Amer. Eng. Encyc. Law,

2nd ed., p. 1068.

It must not be forgotten that the libelant in this

case was the carrier of the cargo, and held to the lia-

bility which the law imposes upon owners of vessels

employed as carriers of merchandise for hire. The

carrier of an insured cargo is in duty bound to fur-

nish a seaworthy vessel, properly manned and

equipped for the voyage, and to persevere against the

ordinary difficulties of navigation to the end of the

voyage, and to deliver the cargo there, and the in-

creased expense of the voyage incident to delays

caused by defects of the vessel, or her propelling ma-

chinery, or lack of appliances usually carried as part

of the equipment of vessels for similar voyages, or

scantiness of fuel, or insufficient depth of water in a

stream to float the vessel over said bars are burdens

which the carrier assumed. Therefore, all such

items as the price of a rope purchased for use in

working the steamer off a bar, the wages of the crew,

and the cost of provisions to feed them during the

closed season are not to be charged to the insurer

under the "sue and labor" clause of the policy. If

the carrier was a party other than the owner of the

cargo insured, there would be an implied assumpsit

on its part to reimburse the cargo owner for all ex-

penditures, of the kind indicated, as for money paid
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for the carrier's use and benefit, because under the

contract of affreightment the carrier would be prim-

arilj^ liable for such expenditures. In such a case an

insurer of the cargo liable to the owner for such ex-

penses paid in order to save the property would be

subrogated to his right to be reimbursed by the car-

rier, but where the carrier is the owner of the cargo,

holding a policy of insurance, the obligation of the

carrier cancels the obligation of the insurer. Potter

vs. Providence Washington Ins. Co., Fed. Cas.

11,336.

It is the opinion of the Court that from the be-

ginning to the end of the voyage in question there was

no disaster, nor peril of navigation different from

the ordinary and usual incidents of navigation on the

Yukon River, and that there was no voluntary sacri-

fice nor extraordinary expenditure necessaril}^ in-

curred to make a case for general average contribu-

tion, and that with respect to both of the general

averages included therein, the adjustment made by

Mr. Alexander is erroneous, and that the respondent

is not liable to the libelant for any part of the items

of expense included in the so-called general averages.

The sending of the steamer ''Lightning" from

Dawson to assist the "Kerr" when she was on a sand

bar would have been entirely unnecessary, if the

"Kerr" had been provided with a wire rope like the

one purchased from the steamer "Rock Island," and
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if the usual method of pulling steamers off from sand

bars on the river had been followed at first as it was

finally, instead of sending to Dawson for relief.

Neither the "Kerr" nor her cargo were in jeopardy,

and her crew were successful in getting her afloat

before the "Lightning" arrived, by their own labor,

using the rope purchased from the "Eock Island."

The charter money paid for services of the "Light-

ning" and incidental expenses having been occa-

sioned by only the ordinary difficulties of navigating

the Yukon River in the season of low water, and by

lack of necessary equipment for the service in which

the "Kerr" was engaged are chargeable entirely to

the libelant in the capacity of carrier, and for which

there is no leoral claim for contribution from the

cargo.

By the failure to complete the voyage in the fall

of 1903, the libelant's goods were exposed to a peril

covered by the policy, viz : The peril of being over-

whelmed and crushed by masses of ice, if left on

board the vessels until the following spring. The

evidence proves that Avhen the ice in the Yukon

breaks up preceding the opening of navigation in the

springtime, it is piled up in great masses and travels

down stream impelled by force of the current of the

river, and the movement of such masses of ice en-

dangers any vessel moored between the river's banks.

The river usually freezes up in October, and steam-
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ers failing to complete a voyage before that happens,

and obliged to tie up for the winter, seek safety by

going into sloughs where the water will be slack when

the ice goes out. The ''Kerr" and the "Lightning"

were both placed in the most secure positions which

they could get to, but they were not fully protected,

and there was reasonable cause for apprehending

their destruction, and loss of the goods on board,

which I consider justified the expense of forwarding

the goods by sleds to Dawson during the winter

months. The cargoes might have been protected

from the ice by being unladen and cached on land,

but the nature of the goods was such that they would

perish very soon, if not kept in cold storage, and it

would have been difficult, if not impossible, to have

kept them frozen until they could have been reloaded

on vessels after navigation opened in the spring.

Therefore the wisest thing which could have been

done was to take the goods to Dawson, and that was

done, with the knowledge and acquiescence of the re-

spondent's agent. For the expense so incurred, the

respondent is liable under the "sue and labor" clause

of the policy, in proportion to the amount of the in-

surance to the value at risk. The value being the

market value at the time and place of shi^Dment plus

the cost of insurance. 19 Amer. & Eng. Eneye. Law,

2d ed., 1046-7.
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I hold that there is no merit in the contention that

part of the cargo should have been jettisoned to make

a case of general average, instead of particular aver-

age to reduce the amount of the loss chargeable to the

insurer. The evidence does not justify a belief that

anything could have been saved by such a sacrifice,

and the law does not require a sacrifice of anything

which can be saved merely to relieve the insurer at

the expense of the carrier.

The insurer's proportion of the forwarding ex-

penses as adjusted by Mr. Alexander, amounts to

$44,728.90, from which should be deducted $15,000.00

paid on account, leaving a balance of $29,728.90. I

direct that a decree be entered in favor of the libelant

for the last mentioned sum, with interest from the

date of filing the libel, and costs, and dismissing the

cross-libel.

C. H. HANFORD,
Judge.

[Endorsed] : Memorandum Decision on the Merits.

Filed in the U. S. District Court, Western Dist. of

Washington. Sept. 10, 1906. R. M. Hopkins,

Clerk. A. N. Moore, Deputy.
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United States District Court, Western District of

Washington, Northern Division.

No. 2,822.

THE PACIFIC COLD STORAGE CO.,

Libelant,

vs.

ST. PAUL FIRE AND MARINE INS. CO.,

Respondent and Cross-Libelant.

Decree.

This cause having been heard upon the pleadings

and proofs, and having been argued bj^ the proctors

of the respective parties and due deliberation being

thereon had

:

It is now ordered, adjudged and decreed by the

court that the respondent, St. Paul Fire and Marine

Ins. Co., pay to the libelant. The Pacific Cold Storage

Co., the sum of thirty-three thousand and eighty-

eight and 27/100 dollars ($33,088.27), with interest

from this date at the rate of six (6) per cent, per

annum, together with costs of this action to be taxed.

It is further ordered and decreed that the cross-

libel of said St. Paul Fire and Marine Ins. Co.

against the said The Pacific Cold Storage Co. be, and

the same is hereby, dismissed at the cost of said cross-

libelant.
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Ordered and adjudged in open court this Septem-

ber 10th, 1906.

C. H. HANFORD,
Judge.

[Endorsed] : Decree. Filed in the U. S. District

Court, Western District of Washington, September

10, 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

PACIFIC COLD STORAGE COMPANY (a Cor-

poration),

Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Cross-Libelant and Appellant.

Petition and Notice of Appeai.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Comes now the St. Paul Fire and Marine Insur-

ance Company, respondent and cross-libelant herein,

and respectfully shows as follows

:

1. That on or before the 25th day of October,

1904, the libel in the a])ove-entitled cause was filed

in the United States District Court, Western Dis-
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trict of Washington, Northern Division, by the Pa-

cific Cold Storage Company against this respondent

and cross-libelant, in a cause civil and maritime, for

damages alleged to be due the said libelant from this

said respondent, with interest and cost, as by refer-

ence to said libel will more full}^ appear.

2. That on or about the 10th day of November,

1904, this respondent duly appeared and presented

exceptions, and thereafter, to wit, on or about the

18th day of March, 1905, filed its amended answer to

said libel, and cross-libel, praying that the said libel

be dismissed with costs, and seeking for affirmative

relief against the libelant herein, as by reference to

said amended answer and cross-libel will more fully

appear.

3. That thereafter testimony was taken before a

commissioner and such proceedings were had before

the Honorable Cornelius H. Hanford, judge of the

said District Court, that on the 10th da.y of Septem-

ber, 1906, a final decree was made and entered in

said suit, whereby it was adjudged that the said libel-

ant recover the sum of $29,728.90, together with in-

terest upon said sum from the date of filing the libel,

and costs, and dismissing the cross-libel of the re-

spondent.

4. That the above-named respondent and cross-

libelant is advised and insists that the said final de-

cree is erroneous in that it does not render a decree
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in favor of respondent instead of rendering such de-

cree for libelant.

5. For the reason herein contained and as fur-

ther specified in the assigimient of error which is

filed herewith, the above-named respondent and
cross-libelant St. Paul Fire and Marine Insurance

Company, feeling aggrieved by the decree and opin-

ion to which it refers, which said decree was made
as aforesaid on the 10th day of September, 1906,

does hereby appeal from said decree with the object

of obtaining a reversal of the same and securing a

decree for respondent on its cross-libel as claimed,

to the United States Circuit Court of Appeals for

the Ninth Circuit, and on said appeal intends to seek

a new decision on the law and on the facts upon tlie

pleadings and proofs in said District Court and upon
new pleadings and proofs to be introduced in this

court.

Said respondent prays that its appeal may be al-

owed and that the records in this said cause may be

duly transcribed and certified to said United States

Circuit Court of Appeals for the Ninth Circuit, to

be there heard, upon the pleadings and proofs as

shown by such records ; and that the District Court

be allowed to prescribe the penalty of the appeal

bond to be given herein.
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Dated at Seattle, King County, State of Washing-

ton, this 18th day of October, 1906.

IRA BRONSON and

D. B. TREFETHEN.
Proctors for Respondent and Cross-libelant and Ap-

pellant.

[Endorsed] : Petition and Notice of Appeal.

Filed in the U. S. District Court, Western District

of Washington, October 18th, 1906. R. M. HopJdns,

Clerk. A. N. Moore, Deputy Clerk.

In the United States District Court for the Western

District of Washington^ Northern Division.

No. 2822.

THE PACIFIC COLD STORAGE CO.,

Libelant and Appellee,

vs.

ST. PxiUL FIRE AND MARINE INSURANCE
CO.,

Respondent and Cross-Libelant and Appellant.

Assignment of Errors.

Comes now the above-named St. Paul Fire and

Marine Insurance Company, respondent, cross-libel-

ant and appellant in the above-entitled cause, and

says that in the record and proceedings in this said

cause, and in the decree and opinion made and entered
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bv the Hon. C H. Hanford, District Judge of the

United States for the Western District of Washing-

ton, Northern Division, on the 10th da}^ of Sept., 1906,

in the above-entitled cause, there are manifest errors

in the following particulars.

1. That the award, in the sura of $29,728.90, to-

gether with interest from the date of filing the libel

and costs and dismissing the cross-libel, said award

and decree being made in favor of the Pacific Cold

Storage Company, is contrary to the laAV and to the

evidence in said cause.

2. In that the proper award in this cause depends

upon the particular fact in the case and those facts

do not Avarrant the making of an award in favor of

the said The Pacific Cold Storage Company, libelant

and apx:)ellee, but that the said aw^ard should have

been made in favor of the St. Paul Fire and Marine

Insurance Company, respondent, cross-libelant and

appellant.

3. In that the District Judge erred in entering a

decree in favor of the said The Pacific Cold Storage

Company and against the St. Paul Fire and Marine

Insurance Company for the sum of $29,728.90 with

interest from the date of filing the libel, and costs

and dismissing the cross-libel of respondent.

4. That the District Judge erred in not directing

a decree to be entered in favor of the St. Paul Fire
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and Marine Insurance Company, respondent, as

prayed for in its cross-libel.

5. For other errors appearing upon the record.

Wherefore said appellant St. Paul Fire and

Marine Insurance Company prays for the aforesaid

errors founded in the records of said cause and said

decree, that the said decree may be reversed and such

judgment entered as ought to have been rendered

by the said United States District Court for the

Western District of Washington, Northern Division

;

and for such other and further relief as may be

prox^er in the premises.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant, St. Paul Fire and Marine

Insurance Company.

[Endorsed] : Assignment of Errors. Filed in the

U. S. District Court, Western District of Washinton,

October 18, 1906. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

PACIFIC COLD STORAGE COMPANY,
Libelant,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Cross-Libelant.

Order Allowing Appeal to be Taken.

This cause having come on to be heard on this 18th

day of October, 1906, upon the petition of the St.

Paul Fire and Marine Insurance Company, respon-

dent and cross-libelant in the above-entitled cause,

that it be allowed to appeal from the decree of this

Court made and entered on the 10th day of Septem-

ber, 1906, wherein and whereby there was awarded

to the Pacific Cold Storage Company by this Honor-

able Court the sum of $29,728.90, together with in-

terest from the date of the filing of the libel in this

said cause, and costs, and dismissing the cross-libel

herein, and it duly appearing that such petition for

an appeal from said decision has been filed with the

clerk of this court on this date, and the court being

duly advised in the premises

;

Now, therefore, it is ordered and directed that

such respondent be, and hereby is, allowed to take
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sucli an appeal from such decree as aforesaid and

that the appeal bond to be given on said appeal be

fixed at the sum of five hundred dollars.

C. H. HANFORD,
Judge.

[Endorsed] : Order Allowing Appeal to be Taken.

JFiled in the U. S. District Court, Western District of

Washington, October 18, 1906. R. M. Hopldns,

Clerk. By A. N. Moore, Deputy Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

PACIFIC COLD STORAGE COMPANY,
Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Appellant.

Ordsr Fixing Amount of Supersedeas Bond.

This cause having come on to be heard on this 22d

day of October, 1906, upon the motion of St. Paul

Fire and Marine Insurance Company, l)y its attor-

neys, Ira Bronson and D. B. Trefethen, that the bond

on appeal superseding the judgment heretofore ren-

dered against the said St. Paul Fire and Marine In-
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surance Company, be fixed by this Court, and the

Court being duly advised in the premises

;

Now, therefore, it is ordered and directed that said

bond superseding said judgment shall be given by

the St. Paul Fire and Marine Insurance Company in

the sum of ^fty thousand dollars.

Done in open court this 22d day of October, 1906.

C. H. HAXFORD,
Judge.

[Endorsed] : Order Fixing Amount of Super-

sedeas Bond. Filed in the U. S. District Court,

Western District of Washington, October 22, 1906.

R. M. Hopldns, Clerk. A. N. Moore, Deputy.

In the District Court of tlie United States for the

Western District of Washington, Northern

Division.

PACIFIC COLD STORAGE COMPANY,
Libelant,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Cross-Libelant.

Bond on Appeal.

Know all men by these presents : That we, St. Paul

Fire and Marine Insurance Company, a corporation,

as principal, and Fidelity Deposit Company of Mary-
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land, a corporation, as surety, are held and firmly

bound unto the Pacific Cold Storage Company, a cor-

poration, in the full and just sum of fifty thousand

five hundred dollars ($50,500.00), to be paid to the

said Pacific Cold Storage Company, and to their at-

torneys, successors and assigns, to which pajTuent

well and truly to be made we bind ourselves, our suc-

cessors and assigns, jointh^ and severally.

Sealed with our seals and dated this 22d day of Oc-

tober, 1906.

Whereas, lately in the District Court of the United

States for the Western District of Washington,

Northern Division, in a suit pending in said court by

the Pacific Cold Storage Company against the St.

Paul Fire and Marine Insurance Company, a decree

was rendered by the Honorable C. H. Hanford. Judge

of the United States District Court for the Western

District of Washington, Northern Division, to the

effect that there was entered in favor of the libelant

a decree for the sum of $29,728.90, with interest from

date of filing the libel, and costs, and dismissing the

cross-libel of the respondent St. Paul Fire and Mar-

ine Insurance Company, said decree having been

made and entered on the 10th day of September, 1906,

and the said principal herein having obtained an
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appeal and filed a copy thereof in the clerk 's office of

the above-entitled court to revise the said decree made

and entered on the 10th day of September, 1906, in

the aforesaid suit; and said principal herein having

obtained a citation directed to the said Pacific Cold

Storage Company, citing and admonishing it to be

and appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit within thirty

days from the date hereof.

Now, therefore, the condition of this obligation is

such that if the said St. Paul Fire and Marine Insur-

ance Company shall prosecute its appeal to effect,

and shall pay the cost and answer all damages if the

appeal is not sustained, holding and saving the said

Pacific Cold Storage Comjjany haiinless from dam-

ages by reason of the said appeal; and if the said

principal herein will satisfy and perform the judg-

ment or order appealed from in case it shall be

affirmed, and any judgment or order which the

United States Circuit Court of Appeals for the Ninth

Circuit may render or make, or order to be rendered

or made by the United States District Court for the

Western District of Washington, Northern Division

,
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then the above obligation to be null and void ; other-

wise to be and remain in full force, virtue and effect.

ST. PAUL FIRE AND MARINE INSUR-

ANCE COMPANY,
By D. B. TREFETHEN,

Its Attorney,

Principal.

FIDELITY AN DEPOSIT CO^IPANY OP
MARYLAND,

By DAVID P EASTMAN,
Attorney in Fact.

JOHN A. WPIALLEY,

Attorney in Fact and General Agt., Surety.

The abo^'e bond is hereby approved this 22d day

of October, 1906, and this said appeal is hereby al-

lowed.

C. H. HANFORD,

District Judge of the United States District Court,

Western District of Washington, Northern Di-

vision.

[Endorsed] : Bond on Appeal. Filed in the U.

S. District Court, Western District of Washington.

October 22, 1906. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.
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In the United States District Court for the Western

District of Washington, Northern Division.

No. 2822.

THE PACIFIC COLD STOEAGE COMPANY,
Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY,

Respondent and Cross-Libelant and Appellant.

Citation to Appellee (Copy).

United States of America,—ss.

To the Pacific Cold Storage Company, Libelant and

Appellee, and to Bogle, Hardin and Spooner,

Its Proctors, Greetings:

Whereas the St. Paul Fire and Marine Insurance

Company, respondent, cross-libelant and appellant,

has lately appealed to the United States Circuit Court

of Appeals for the Ninth Circuit from a decree made

and entered by the Hon. C. H. Hanford, Judge of

the District Court of the United States for the West-

ern District of Washington, Northern Division, said

decree being rendered on the 10th day of Sept., 1906,

and wherein and whereby there is rendered in favor

of The Pacific Cold Storage Company a decree for

the sum of $29,728.90, together with interest from
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the date of filing the libel, and costs and dismissing

the cross-libel of this respondent and appellant and

to whom notice is here being given ; and,

Whereas the St. Paul Fire and Marine Insurance

Compan}^ has filed the security required by law:

Now, therefore, you are hereby cited to appear

before the United States Circuit Court of Appeals

for the Ninth Circuit at the City of San Francisco,

California, within thirty days from date hereof to

do and receive what may appertain to justice to be

done in the premises.

Given under my hand this 22d day of Oct., 1906.

[Seal] C. H. HANFORD,

Judge of the District Court, Western District of

Washington, Northern Division.

[Endorsed] : Citation to Apj)ellee. Filed in the U.

S. District Court, Western Division of Washington.

October 22, 1906. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

PACIFIC COLD STORAGE COMPANY (a Cor-

poration),

Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Appellant.

Notice of Filing Bond on Appeal.

To the Paeifie Cold Storage Company and to Bogle,

Hardin and Spooner, Its Proctors, Notice

:

You, and each of you, will please take notice that

on this 22d day of October, 1906, the St. Paul Fire

and Marine Insurance Company, respondent and

cross-libelant in the above-entitled cause, has filed a

bond for the costs and damages on appeal in the sum

of fifty thousand, five hundred dollars, in the clerk's

office of the United States District Court for the

Western District of Washington, Northern Divi-

sion, a copy of which bond on appeal is herewith

served upon you.

You are further notified that the name and resi-

dence of the surety named is said bond are as follows,

to wit:
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Fidelity and Deposit Company of Maryland, with

its home office in Baltimore, Maryland.

IRABEONSON,and

D. B. TREFETHEN,
Proctors for Appellant.

Due service of a copy hereof admitted this 22d

day of Oct., 1906.

W. H. BOGLE,

Attorney for Appellee.

[Endorsed] : Notice of Filing Bond. Filed in the

U. S. District Court, Western District of Washing-

ton, October 22, 1906. R. M. Hopkins, Clerk. A.

N. Moore, Deputy.

Tn the District Court of the United States, for the

Western District of Washington, Northern Di-

vision.

PACIFIC COLD STORAGE COMPANY (a Cor-

poration),

Libelant and Appellee,

vs.

8T. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Appellant.
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Acceptance of Service.

We hereby accept service of a filed copy of a peti-

tion and notice of appeal, filed copy of bond on ap-

peal, copy of notice of filing bond, filed copy of as-

signment of errors, filed copy of citation to appellee,

order fixing amount of supersedeas bond, and filed

copy of order allowing appeal to be taken.

W H. BOGLE,
Proctors for Appellee.

[Endorsed] : Acceptance of Service. Filed in the

U. S. District Court, Western District of Washing-

ton, October 22, 1906. R. M. Hopkins, Clerk. A.

IST. Moore, Deputy.

Tn tlie District Court of the United States, for the

Western District of Washington, Northern Di-

vision.

No. 2822.

PACIFIC COLD STORAGE COMPANY (a Cor-

poration),

Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent and Appellant.
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Order to Transmit Original Exhibits.

Upon the stipulation of the parties now filed in

this cause, it is ordered that the clerk of the Court

transmit with the apostles and records on appeal the

original exhibits filed in this cause and transmit the

same to the clerk of the United States Circuit Court

of Appeals for the use of the Coui-t upon the hearing

of this cause on appeal.

Done in open Court this 22d day of November,

1906.

C. H. HANFORD,
Judge.

Due service of a copy hereof admitted this 23d day

of November, 1906.

W. H. BOGLE,
Attorney for Libelant.

[Endorsed] : Order. Filed in the U. S. District

Court, Western District of Washington, November

22, 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.
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In the District Court of the United States, for the

Western District of Washington, Northern Di-

vision.

No. 2822.

THE PACIFIC COLD STORAGE COMPANY
(a Corporation),

Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY (a Corporation),

Respondent, Cross-Libelant and Appellant.

Clerk's Certificate to Apostles on Appeal.

United States of America,

Western District of Washington,—ss.

I, R. M. Hopkins, Clerk of the District Court of

the United States for the Western District of Wash-

ington, do hereby certify the foregoing 609 type-

written pages, numbered from 1 to 609, inclusive, to

be full, true and correct copies of so much of all the

files, records and proceedings, and the entire record,

in the above and therein entitled cause, as is re-

quired to be transmitted to the United States Cir-

cuit Court of Appeals for the Ninth Circuit upon the

Appeal of the above-entitled cause, by Rule 4 of the

Admiralty Rules of said Court, save and excepting
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the original exhibits, which by order of the above

District Court, a copy of which will be found on page

609 of the foregoing transcript, I am directed to for-

ward to the United States Circuit Court of Appeals

for the Ninth Circuit together with the Apostles on

appeal herein, as a part thereof; and that the fore-

going pages together with said original exhibits, con-

stitute the apostles on appeal taken in said cause by

the St. Paul Fire and ^larine Insurance Company, a

corporation, to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify that I hereto annex and herewith

transmit the original citation issued in said cause.

I further certify that the cost of preparing and

certifying the foregoing apostles on appeal is the

sum of four hundred and fift^^-eight dollars, and that

the same has been paid to me by Ira Bronson, Esq.,

and D. B. Trefethen, Esq., proctors for respondent,

cross-libelant and appelant above named.

In witness whereof, I have hereunto set my hand

and affixed my official seal, at Seattle, in said Dis-

trict, this 5th day of December, 1906.

[Seal] R. M. HOPKINS,
Clerk.
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In the United States District Court for the Western

District of Washington, Northern Division.

No 2822.

THE PACIFIC STORAGE COMPANY,
Libelant and Appellee,

vs.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY,

Respondent, Cross-Libelant and Appellant.

Citation to Appellee (Original).

United States of America,—ss.

To the Pacific Cold Storage Company, Libelant and

Appellee, and to Bogle, Hardin and Spooner, its

Proctors, Greetings:

Whereas the St. Paul Fire and Marine Insurance

Company, respondent, cross-libelant and appellant

has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit from a de-

cree made and entered by the Hon. C. H. Hanford,

Judge of the District Court of the United States for

the Western District of Washington, Northern Divi-

sion, said decree being rendered on the 10th day of

Sept., 1906, and wherein and whereby there is ren-

dered in favor of the Pacific Cold Storage Company
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a decree for the sum of $29,728.90, together with in-

terest from the date of filing the libel, and costs and

dismissing the cross-libel of this respondent and ap-

pellant and to whom notice is here being given ; and.

Whereas the St. Paul Fire and Marine Insurance

Company has filed the security required by law

:

Now, therefore you are hereby cited to appear be-

fore the United States Circuit Court of Appeals for

the Ninth Circuit at the city of San Francisco, Cali-

fornia, within thirty days from date hereof to do and

receive what may appertain to justice to be done in

the premises.

Given under my hand this 22nd day of Oct., 1906.

[Seal] C. H. HANFORD,
Judge of the District Court, Western District of

Washington, Northern Division.

[Endorsed] : No. 2822. In the District Court of

the United States, for the Western District of Wash-

ington, Northern Division. The Pacific Cold Stor-

age Co., Libelant, vs. St. Paul Fire and Marine Ins.

Co., Respondent. Citation to Appellee. Filed in

the U. S. District Court, Western Dist, of Washing-

ton. Oct. 22, 1906. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.

[Endorsed] : No. 1417. United States Circuit

Court of Appeals for the Ninth Circuit. St. Paul
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Fire and Marine Insurance Company, Appellant, vs.

The Pacific Cold Storage Company, Appellee.

Apostles on Appeal. Upon Appeal from the United

States District Court for the Western District of

Washington, Northern Division.

Filed December 31, 1906.

F. D. MONCKTON,
Clerk.




